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I. INTRODUCTION AND FACTUAL SUMMARY 

These comments are submitted by the Government of Brazil concerning 
the Report by the Panel entitled United States - Countervailing Duties on 
Non-Rubber Footwear from Brazil. (SCM/94) 

By letter dated 28 September 1989, the Panel rejected the opportunity 
to consider these comments prior to circulating its Report to the 
Committee. It is the position of Brazil that the parties should have been 
permitted, pursuant to Article 18:6 of the Code, to comment on the proposed 
findings and conclusions of the Panel prior to finalizing those findings 
and referring them to the Committee. Article 18:6 clearly provides for the 
submission to the parties of both the descriptive part of its report as 
well as the Panel's conclusions, or an outline of the conclusion, with a 
view to obtaining comments of the parties. 

In our view, those findings contain serious errors and omissions which 
might have been avoided had the opportunity for substantive comment been 
afforded. Therefore, the Government of Brazil respectfully submits the 
following comments on the proposed Panel Report for the consideration of 
the Committee. It should be noted that these comments are not a mere 
repetition of the arguments made before the Panel. 

A. Factual Summary 

For the convenience of the Committee, we summarize the basic factual 
aspects of the dispute: 

The United States imposed a countervailing duty order on entries of 
non-rubber footwear from Brazil in 1974 without an injury determination in 
accordance with the existing legislation clause of the GATT Protocol of 
Provisional Application (Report, paragraph 4.1). On 1 January 1980, the 
Code entered into force for both Brazil and the United States (Report, 
paragraph 4.1). On 1 January 1980, the provisions of Title I of the 
United States Trade Agreements Act (TAA) became effective; Section 104(b) 
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of the TAA provided that signatories might request, within a three-year 
period starting 1 January 1980, an injury review for pre-existing 
countervailing duty orders (Report, paragraph 2.3). On 4 January 1980, the 
United States Department of Treasury published a notice in the Federal 
Register suspending liquidation of all entries of footwear from Brazil 
exported after 7 December 1979 and entered on or after 4 January 1980 
(Report, paragraph 2.2). 

In October 1981, within the three years provided by the TAA, Brazil 
requested the United States to undertake an injury review; in May 1983, 
the United States made a negative injury finding (Report, paragraph 4.1). 
The United States revoked the countervailing duty order effective from 
29 October 1981 but held that countervailing duties could be levied on 
entries between 4 January 1980 and 28 October 1981, despite the finding of 
no injury (Report, paragraph 4.1). 

The Panel agreed with Brazil's most basic position - i.e. 
Article VI:6(a) of the General Agreement imposes an on-going obligation 
which prohibits the "levy" of countervailing duties in the absence of 
determinations of both subsidization and injury (Report, paragraph 4.5). 
Effective 1 January 1980, a new obligation to make a determination of 
injury prior to the levy of countervailing duties was created for the 
United States vis-à-vis Brazil as a result of the removal of the exemption 
previously afforded under the Protocol of Provisional Application (Report, 
paragraph 4.5). The Panel held that this obligation could be implemented 
by the United States automatically or by means of a request procedure. 
Brazil has always agreed with this position. 

It should be noted that the fact that the United States law called for 
parties to request an injury review within three years of 1 January 1980 
was never in issue. Brazil followed that procedure by making its request 
in October 1981. Brazil's fundamental dispute with the Panel's conclusion 
is this: Brazil takes the position that the United States could not "levy" 
countervailing duties in the face of a no injury finding once the 
obligation to make an injury determination prior to such levy arose on 
1 January 1980 (Article VI:6(a) of the General Agreement and Articles 1 
and 4:4 of the Code). 

The Panel apparently agreed in principle with this position (Report, 
paragraph 4.5) but ruled, in effect, to the contrary. 

B. Summary of the objections to the Panel Report 

1. Denial of Most-Favoured-Nation Treatment 

As noted in paragraph 3.11 of the Report summarizing the position of 
Brazil, the United States has clearly recognized its international 
obligation to provide an injury test for pre-existing orders retroactive to 
the date on which the obligation arose, irrespective of the date of request 
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for injury review, in several other cases. Since the consideration of this 
case by the Panel, the United States has reaffirmed this position in cases 
involving Lime and Certain Textiles Mill Products from Mexico. 

The Report concludes that it was proper for the United States to limit 
the implementation of its obligation to provide the injury test to the date 
of the request in the case of Brazil. It did not address the issue of the 
discriminatory application of the request procedure when compared to the 
application of this procedure in the other cases noted. Therefore, before 
the Report can be adopted, it is necessary for the Committee to address the 
crucial issue of whether the United States procedure results in a denial of 
Most-Favoured-Nation ("MFN") treatment toward Brazil because of the 
discriminatory application of the request procedure by the United States. 

In the alternative, the Committee should reconsider the underlying 
position recommended by the Panel, since the position taken by Brazil in 
this dispute is the same as the position taken by the United States in the 
case of other countries. 

2. Obligation to made a determination of injury prior to levying 
countervailing duties 

The Report of the Panel correctly sustained the Government of Brazil's 
most basic position that Article VI:6(a) prohibits the levying of 
countervailing duties in the absence of determinations of both 
subsidization and injury (Report, paragraph 4.5). The Panel also 
recognized that this obligation commenced on 1 January 1980 for 
pre-existing countervailing duty orders of original signatories such as 
Brazil and the United States (Report, paragraph 4.5). There was a finding 
of no injury in May 1983. The revocation, however, was made retroactive 
only to October 1981 rather than the date the obligation arose on 
1 January 1980. The Panel took the position that a "practical" approach to 
Article VI:6(a) was necessary because the Code provisions did not directly 
address the situation involving pre-existing orders. In so doing, the 
Panel erroneously applied the doctrine of mutatis mutandis to the wrong 
provision, Article 4:9, so that the practical solution changed the basic 
rights and obligations resulting from Article VI:6(a). If the result of 
the application of that doctrine is such that it contradicts the terms of 
the very provision supposedly being interpreted, then the application of 
the doctrine is misplaced. The doctrine of mutatis mutandis should have 
been applied to the provisions of Article 4:4, which requires an 
affirmative finding both of subsidy and injury as a precondition to 
imposing countervailing duties. This would result in a practical solution 
which is consistent with the rights of signatories and the requirements of 
Article VI:6(a), which the Code is implementing. 

3. Provisional Measures 

The Report's conclusion that the preliminary cash deposits collected 
by the United States after 1 January 1980 were definitive, not provisional 
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duties, is likewise incorrect because it fails to take account of the 
effect of the intervening obligation. Even the United States, in its 
procedures, recognized that these duties were provisional between the date 
of request and the final determination of injury - a conclusion placed in 
doubt by the Panel finding (Report, paragraph 4.13). The only real 
question was whether these duties became provisional once the obligation to 
make a determination of injury prior to the levy arose and the 
United States acted to preserve the status quo by suspending liquidation on 
the entries. 

II. THE REQUEST PROCEDURE HAS BEEN INCONSISTENTLY APPLIED BY THE 
UNITED STATES AND RESULTS IN A DENIAL OF MOST-FAVOURED-NATION 
TREATMENT TOWARD BRAZIL 

The Report held that the obligation to extend the injury test under 
Article VI:6(a) of the General Agreement can be met by either an automatic 
procedure or a request procedure. The Government of Brazil never argued to 
the contrary. Furthermore, Brazil made its request for an injury 
determination within the three-year period provided in United States law. 
The issue raised by Brazil was whether the request procedure adopted must 
effectively implement the obligation as of the point in time required by 
the General Agreement. The Report concludes, in essence, that the request 
procedure may limit the effect of the injury determination to the date of 
the request rather than to the date of the obligation - even when that 
determination is one of no injury. 

The Government of Brazil believes this conclusion to be in error, both 
as a logical and legal proposition, since the only date having legal 
relevance to the signatories under the General Agreement and the Code is 
the date of the obligation - regardless of whether the implementation is by 
means of a request procedure or an automatic procedure. A more basic 
issue, however, is the fundamental requirement of the General Agreement 
which requires that national procedures be adopted in a manner that 
guarantees MFN treatment to all signatories. By investing the "date of 
request" with a legal significance co-equal to the "date of the 
obligation", the Panel preliminarily has upheld the procedure applied by 
the United States toward Brazil in this matter. In three recent cases, 
Lime from Mexico, Wire Rod from Trinidad and Tobago, and Fasteners from 
India, the United States implemented the position urged by Brazil in this 
case - i.e., that the legally relevant date for purposes of the 
international obligations of the United States is the date upon which the 
obligation arose rather than the date of the request for an injury review. 
The inconsistent and contradictory application of the principles and 
procedures in the case of Non-Rubber Footwear from Brazil and these cases 
results in a denial of m.f.n. treatment to Brazil. 

This issue is referred to in the summary of Brazil's position in 
paragraph 3.11 of the Panel Report and the specific details are explained 
at length in the 31 March 1989 rebuttal submission of Brazil and in the 
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Statement of the Delegation of Brazil before the Second Meeting of the 
Panel of 20 April 1989. However, the issue is not addressed by the Panel's 
Report. 

Two recent events clarify the issue even further and require 
consideration by the Committee. On 14 August 1989, the date of the Panel's 
decision, the United States announced its intent to revoke the 
countervailing duty order involving Lime from Mexico as of 24 August 1986 -
the date on which Mexico acceded to the GATT and the date on which the 
obligation to extend the injury test arose (54 F.R. 33264, 14 August 1989). 
In that case, Mexico did not request an injury test until December 1986 and 
USTR did not request the ITC to conduct that review until 31 January 1989. 
The effective date of the revocation is still 24 August 1986 - the only 
date with legal significance in terms of United States international 
obligations, notwithstanding the proposed Report of the Panel. This 
determination by the United States also cites the authority of Certain 
Fasteners from India and Wire Rod from Trinidad and Tobago. In those two 
cases, the United States also determined that the legally significant 
event, for purposes of United States international obligations, was the 
date that the international obligation arose rather than the date of the 
request to conduct the injury test itself. A copy of these notices is 
appended for the convenience of the Committee (Appendix B). 

A new case has now been presented in the United States (after the 
Report of the Panel). On 5 September 1989, the United States published the 
Final Results of the Countervailing Duty Administration Review involving 
Certain Textile Mill Products from Mexico. In the comments which it 
submitted on 14 November 1988 in the context of the review, the Mexican 
exporters argued that: 

...Mexico's accession to the GATT entitles Mexico to an injury test on 
the duty-free products entered on or after 24 August 1986 as required 
by the international obligations of the United States. 

Department's Position: We are currently pursuing means by which an 
injury determination can be made concerning imports of duty-free 
Mexican textile mill products entered on or after 24 August 1986, the 
date Mexico acceded to the GATT. Twelve of the items cited by the 
respondent, ...were duty-free on and after 24 August 1986. We will 
instruct the Customs Service not to liquidate shipments of the 
duty-free products listed above which were entered, or withdrawn from 
warehouse, for consumption on or after 24 August 1986, until we 
resolve this issue. 

54 F.R. 36841, 36843 (5 September 1989). A copy of this notice is also 
contained in Appendix B of this submission. 
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The request for an injury determination in this case was made by the 
exporters in the context of the administrative review on 20 November 1988. 
The effect of the injury determination will be for entries on or after 
24 August 1986 - the date upon which the United States became obligated to 
conduct an injury test prior to levying countervailing duties. 

In this proceeding, the Government of Brazil pointed out that the 
action by the United States in Lime, Wire Rod, Fasteners and now Textile 
Mill Products resulted in a denial of m.f.n. treatment with respect to 
Brazil. Obviously, this most fundamental problem would have been resolved 
had the Panel upheld the position of the Government of Brazil - and of the 
United States in these four cases - that the United States procedures must 
give effect to the obligation to an injury determination as of the date the 
obligation comes into existence rather than the date of the request to 
fulfil that obligation. If the Committee concurs that the date of request 
has legal significance co-equal to that of the obligation, it must further 
determine whether, in fact, the United States has implemented this 
obligation in a consistent manner for all GATT signatories under Article VI 
or whether the discriminatory application of this principle in the case of 
Brazil has resulted in a denial of m.f.n. treatment for Brazil. 

Finally, as the Committee considers this issue, we recommend that it 
consider the United States defence of its discriminatory treatment in the 
case of Lime from Mexico, which is presented at pages 5-9 of its 
20 April 1989 statement before the Panel. The United States first explains 
why, pursuant to Article VI, it had no alternative under GATT but to extend 
the injury obligation as of the date the obligation arose in the Lime case 
(having lost the shelter of the protection of the Provisional Protocol). 
"Because the obligations of GATT Article VI pertain for the duration of an 
order, when a country with duty-free imports accedes to the GATT, those 
imports cannot be subject to countervailing duties without an injury test". 

In other words, to put this sentence into the terms adopted by the 
Panel, even though those countervailing duties had been "imposed" 
previously, the intervening obligation to make a determination of injury 
prohibits the United States from "levying" countervailing duties on those 
imports until that injury determination first has been made. Once made, 
that injury determination must be made effective as of the date the injury 
obligation became effective because the requirement of Article VI is a 
continuing requirement throughout the life of the order. The only date of 
any legal significance is the date upon which the obligation was imposed. 
The date of the request to the United States to fulfil its obligation has 
no legal significance and does not limit the further obligation to give 
effect to the injury determination as of the date that the obligation 
arose. 

The United States claims that the same procedure was available to 
Brazil. Clearly, this is not so. Brazil requested an injury determination 
within the three-year period provided by United States law. In both 
Non-Rubber Footwear from Brazil and Lime from Mexico, the request for an 
injury determination occurred subsequent to the date the obligation arose. 
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Unlike the situation in Non-Rubber Footwear, this fact did not bar the 
United States from giving effect to its determination as of the date the 
obligation arose in the case of Lime. The United States also distinguished 
Lime from that of Non-Rubber Footwear based on an argument that the levels 
of obligation under the GATT and Code differ. This position is, correctly, 
rejected in the Panel's Report (Report, paragraph 4.3). Once that 
distinction is rejected, however, it is clear that the issue in Lime, Wire 
Rod, Fasteners, Textile Mill Products and Non-Rubber Footwear is the same. 
The only difference is in the treatment accorded to Non-Rubber Footwear 
compared to those other cases. 

The failure of the United States to implement the injury test in a 
consistent manner has resulted in a denial of m.f.n. treatment toward 
Brazil. To the extent that the Committee concurs that the United States 
request procedure fulfils its obligations under Article VI, the Committee 
must also determine whether the discriminatory application of the request 
procedure results in a denial of m.f.n. treatment toward Brazil. 

Given the seriousness of the issue, the Government of Brazil also 
reserves the right to raise the m.f.n. issue before the Council. 

III. THE OBLIGATION OF THE CODE MUST BE INTERPRETED IN A MANNER THAT DOES 
NOT CHANGE THE BASIC RIGHTS AND OBLIGATIONS RESULTING FROM ARTICLE VI 

The Report sustained the most basic position advanced by the 
Government of Brazil: Article VI:6(a) imposes an ongoing obligation which 
prohibits the "levy" of countervailing duties in the absence of a 
determination of subsidization and injury. On 1 January 1980, the 
exemption previously afforded to the United States from the obligation to 
extend the injury test terminated with respect to original signatories of 
the Code such as Brazil. At that point in time, a new obligation was 
created for the United States. 

The command of Article VI:6(a) is clear: 

No contracting party shall levy any ... countervailing duty on 
the importation of any product of the territory of another contracting 
party unless it first determines that the effect of the subsidization 
... is such as to cause or threaten material injury... (Emphasis 
added). 

The Panel concluded that while the principle is clear, Article VI does 
not state how this principle must be implemented in practice; the Code, 
while being the practical implementation of the GATT, does not specifically 
address the issue of how pre-existing orders should be treated under the 
Code. 

The Panel specifically considered the term "levy" and noted that 
Article VI:6(a) does not stipulate whether the injury determination must be 
made "on a shipment-by-shipment basis or for all subsequent imports" 
(Report, paragraph 4.4) (Emphasis added). The Report goes on to endorse 
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the use of the "pre-selection system as a "procedure implementing 
Article VI:6(a) fwhich] ... did not change the basic rights and obligations 
resulting from Article VI;6(a), regarding the imposition of countervailing 
duties on products imported from other contracting parties". (Report, 
paragraph 4.4, emphasis added). In essence, as described by the Panel, the 
pre-selection system permitted the determination of subsidization and 
injury to be made at the time of the imposition of the countervailing duty. 
Countervailing duties could then be "levied" - i.e. physically collected -
on the basis of that prior determination which met the prerequisites of 
Article VI. Thus, there was no need to make an entry-by-entry 
determination of injury. 

Since the Panel lays so much emphasis on the pre-selection system, it 
is important to recognize why that practical solution was consistent with 
Article VI: 

(1) So long as the essential requirement of Article VI - i.e. 
subsidization and injury - were determined to exist at a point 
prior to the actual levy of the countervailing duties, the 
assumption was that these determinations had an ongoing validity 
until otherwise changed, which permitted the levy of 
countervailing duties. 

(2) Therefore, recalling that Article VI:6(a) prohibits the levy 
"unless rthe contracting party! first determines" the existence 
of subsidy and injury, the practical adoption of the 
pre-selection process was consistent with Article VI and did not 
change the basic rights and obligations stated therein because it 
required that a determination of subsidy and injury exist as a 
legal and logical condition precedent to the levy of 
countervailing duties. The determination, or the effect of the 
determination, occurred at a point in time prior to the levy as 
required by Article VI:6(a). 

The Panel then described the issue in this matter as follows: 

The Panel recalled that Article VI:6(a) of the General Agreement 
required a contracting party not to levy a countervailing duty on 
the importation of goods unless there had been an injury 
determination and that this requirement imposed an ongoing 
obligation throughout the life of the decision to impose such a 
duty. This ongoing obligation also applied in cases where the 
pre-existing decisions to impose countervailing duties without 
injury determinations subsequently became subject to 
Article VI:6(a) ... Consequently, the existence of a valid 
decision on the one hand, and the entry into effect of a new 
obligation on the other, required that this decision be 
re-examined in the light of this new obligation ... 

Paragraph 4.5 of the Report. 
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The problem to be addressed is properly stated. In resolving the 
practical problem, however, the Panel applied the doctrine of 
mutatis mutandis to Article 4:9 of the Code and in so doing changed the 
basic rights and obligations of Article VI. As the Panel correctly noted 
in Paragraph 4.4 with respect to the endorsement of the pre-selection 
system, however, practical solutions can be adopted only to the extent that 
they do not change the basic rights and obligations resulting from the 
General Agreement (Article VI:6(a) in this case). Therefore, if the 
application of the doctrine of mutatis mutandis has the effect of changing 
the basic rights and obligations of the General Agreement, then a fortiori 
it has been applied improperly. 

Article 4:9 provides the basis for changed circumstance reviews under 
the Code. A changed circumstance review presumes that a subsidy and injury 
determination have already been made at the time of imposition and provides 
a procedure to review whether such injury or subsidy - previously 
determined - still exists. Article 4:9 provides that "[a] countervailing 
duty shall remain in force only as long as, and to the extent necessary to 
counteract subsidization which is causing injury". Thus, Article 4:9 
cannot properly be applied to cases in which the condition to be reviewed -
injury - was not determined to exist at some earlier point in time, such as 
occurs when an intervening obligation has arisen since the initial 
determination to impose countervailing duties was rendered. 

It is ironic that the Panel saw fit to reject the use of Article 4:4 
under the doctrine of mutatis mutandis while, at the same time, it applied 
Article 4:9 (see paragraphs 4.9 and 4.10 of the Report). Of all the 
provisions of the Code, Article 4:9 is the most singularly inappropriate 
Article to use in cases which the nature of the obligation itself changed 
since the date of imposition. This is because the fundamental assumption 
of the provision is that the condition under review had been determined to 
exist at an earlier point in time. 

The Panel appears to have recognized this problem by noting that the 
Code had not created any new obligations but only codified the existing 
interpretation of Article VI and by arguing that the use of Article 4:9 was 
consistent with the pre-selection system (Report, paragraph 4.10). The 
Government of Brazil disagrees strongly with both points for the reasons 
explained below (see Report, paragraph 4.5). In fact, Article 4:9 is 
inconsistent with the pre-selection system in this case precisely because 
new obligations had been created which had to be fulfilled prior to the 
levy. 

With regard to the creation of new obligations, the Code created no 
new obligations which had not previously existed under Article VI. But, as 
the Panel recognized in paragraph 4.5, a new obligation surely had been 
created for those signatories who had previously been exempted from the 
injury requirement: "Consequently, the existence of a valid decision on 
the one hand, and the entry into effect of a new obligation on the other, 
required that this decision be re-examined in the light of this new 
obligation" (Report, paragraph 4.5). As clearly stated by the Panel, the 



SCM/96 
Page 10 

obligation to extend the injury test prior to the levying of countervailing 
duties arises under Article VI:6(a) on 1 January 1980 for the United States 
and Brazil. Therefore, it is difficult to understand how the Panel could 
then justify its decision on the basis that the Code had not created any 
new obligations as the Panel did in paragraph 4.10. 

With regard to the pre-selection system, the use of that system was 
consistent, as a practical matter, with the provisions of Article VI:6(a) 
for the very reason Article 4:9 is not: the pre-selection system was 
compatible precisely because it required a demonstration of both subsidy 
and injury prior to the levy. Timing is the very essence of this 
obligation. Article 4:9 provides for revocation after the levy and thus 
presumes that the conditions precedent were determined to exist ab initio 
for the earlier levies not affected by the revocation. 

Looked at another way, it must be recalled that the debate over the 
pre-selection system was whether the determinations required under 
Article VI "should be on a shipment-by-shipment basis or for all subsequent 
imports" (Report, paragraph 4.4). The question did not involve nor permit 
the determination to be made after the levy. Article 4:9, however, 
involves the prospective revocation of a countervailing duty order after 
earlier levies of countervailing duties precisely because the legal 
requirements for those earlier levies are assumed to have been in place 
unchanged. Article 4:9, then, is related to the pre-selection system only 
to the extent that the very conditions which exist under pre-selection up 
to the point of a request to remove the countervailing duty pursuant to 
Article 4:9 are the conditions which had been determined to exist ab initio 
prior to any levy of countervailing duties - subsidy and injury. 

The fact that Article 4:9 cannot be used to solve the "practical" 
problems facing the Panel does not mean that the Panel was without a 
remedy. The Government of Brazil agrees with the Panel that the 
countervailing duty orders imposed in 1974 did not become invalidated on 
1 January 1980. Similarly, Brazil agrees that the United States had the 
discretion to fulfil its obligation automatically or by means of a request 
procedure. To be clear, neither of these points was ever in issue as far 
as Brazil was concerned and Brazil repeatedly made this clear throughout 
the proceeding. The issue always was the practical issue of whether the 
United States was obligated to implement its procedures in such a way as to 
give effect to the no injury determination at a point prior to the levy of 
countervailing duties, as required by Article VI:6(a), once the obligation 
to make that determination prior to such levy arose. 

In this regard, Article 4:4 can be applied, mutatis mutandis, to a 
case under the Code where a countervailing duty imposed without an injury 
determination subsequently became eligible for an injury determination. 
Article 4:4 provides that: 
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"If ... a signatory makes a final determination of the existence and 
amount of the subsidy and that, through the effects of the subsidy, 
the subsidized imports are causing injury, it may impose a 
countervailing duty ..." 

Article 4:4 is the statement of the basic conditions which must exist 
before countervailing duties can be imposed under the Code. In this 
regard, it is the practical recitation of the requirements of 
Article VI:6(a). 

While it is true that the valid imposition which occurred in 1974 
formed the legal basis for the levy of countervailing duties under 
Article VI prior to 1 January 1980, the intervening obligation which arose 
on 1 January 1980 meant that the 1974 imposition was no longer sufficient, 
as a legal matter, to meet the continuing obligations of Article VI as of 
that point in time. This does not mean that the prior order was 
"invalidated" - but it does mean that it was no longer possible to base the 
levy of countervailing duties on that determination after 1 January 1980 
until the new obligation was also fulfilled by making an injury 
determination prior to the levy. 

The theory expounded by Brazil is not novel - it is exactly the 
procedure adopted by the United States in the cases of Lime, Fasteners, 
Wire Rod, and Textile Mill Products. It is no mere coincidence that the 
fact patterns in these cases and Non-Rubber Footwear from Brazil are 
identical - i.e. (1) pre-existing order, (2) intervening obligation, 
(3) subsequent request to fulfil the injury obligation. Nor is it a 
coincidence that the United States is fully capable of implementing the 
practical theory in all of these cases. The only difference between these 
other cases and and Non-Rubber Footwear is that in the other four cases, 
the injury determination is made effective by the United States as of the 
date of the obligation (step (2)), while in the case of Brazil it was made 
effective as of the date of the subsequent request (step (3)). The reason 
the United States was capable of implementing its obligation on the date of 
the obligation in all of the cases, including that of Brazil, is due to the 
way the United States system works as a practical matter. 

The attached chart incorporates the chart put forward by the Committee 
in paragraph 4:9 of the Report (Column (1)) and compares it to the case 
where no injury requirement exists (Column (2)) and to the case where the 
obligation to extend the injury test arises after a countervailing duty 
order is issued but before countervailing duties are levied (Lime, Wire 
Rod, Fasteners, Textile Mill Products and Non-Rubber Footwear) 
(Column (3)). The problem with the chart as presented by the Panel in 
paragraph 4:9 (Column (1)) of Chart 1) is that it does not take into 
account the intervening obligation to provide an injury test which the 
Panel itself noted in paragraph 4.5. Thus, the chart presented by the 
Panel deals only with cases originating in their entirety after 
1 January 1980 but not with those cases where the nature of the obligation 
changed between the imposition and levy of countervailing duties (see 
Column (3) of Chart 1). 
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As recognized by the Panel, countervailing duties can be collected 
ex post or ex ante. The United States collects countervailing duties 
ex post and has done so since 1 January 1980. The United States suspends 
liquidation at stage (d) in the chart and determines the final 
countervailing duty to be levied years after making the initial decision of 
subsidy and injury. 
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(i) 

Sequence of Events under 
the Code 

(Paragraph 4.9 of the 
Report) 

Chart 1 - Sequence of Events 

(2) 

Sequence of events where injury 
test is not required 

(3) 

Sequence of events for pre-existing 
cases where the obligation to 
extend the injury test arises 
before CVD's are levied 

(The cases of Lime, Wire Rod, 
Fasteners, Textile Mi 1l~Products, 
Non-Rubber Footwear) 

(a) initiation of an 
investigation 

(b) preliminary determination 
of the existence of a 
subsidy and of injury 
caused thereby, provisional 
measures if taken 

(c) determination of the 
existence of a subsidy and 
of injury caused thereby 

(d) imposition of 
countervailing duties 

(a) initiation of 
investigation 

(b) no obligation for 
preliminary injury 
determination 

(c) determination of 
existence of subsidy only 

(d) imposition of 
countervailing duties 

(e) levying (collection) of 
countervailing duties (the 
amount of which may be 
determined ex ante or 
ex post) 

(f) review under Article 4:9 of 
the need for continued 
imposition of the duty 
(subsidy or injury) 

(e) levying (collection) of 
countervailing duties (the 
amount of which may be 
determined ex ante or 
ex post) 

(f) review under Article 4:9 of 
the need for continued 
imposition of the duty 
(subsidy only) 

(a) initiation of 
investigation 

(b) no obiigation for 
preliminary injury 
determination 

(c) determination of 
existence of subsidy only 

(d) imposition of 
countervailing duties 

.Date of obligation to 
extend injury test 

(c) determination of existence of 
injury caused thereby -
(revocation to the date of 
obligation if no injury, 
limitation of provisional 
measures between obligation 
date and determination date if 
affirmative injury) 

(e) levying (collection) of 
countervailing duties (the 
amount of which may be 
determined ex ante or 
ex post) 

(f) review under Article 4:9 
the need for continued 
imposition of the duty 
(subsidy or injury) 

of 

No obligation to determine the existence of injury existed at this time. 

The obligation to render a determination of injury arose. 
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A suspension of liquidation was in effect on 4 January 1980 in the 
case of Non-Rubber Footwear because United States law requires suspension 
of liquidation following the imposition of countervailing duties in order 
to preserve the status quo. In Lime, Fasteners, Wire Rod and Textile Mill 
Products, the entries at issue were also in a state of suspension, 
previously ordered for the same reason, at the time the obligation to grant 
the injury test became effective. As the United States noted in its 
submissions to the Panel, this is normal United States procedure. Although 
the request for ITC reviews all occurred later in time, the United States 
made the results of the ITC review effective as of the date the obligation 
arose in those other cases - not the date of request. Again, this 
presented no particular problem in the other cases because the entries were 
under control of the United States authorities due to the suspension of 
liquidation. The case of Brazil was no different. 

It is clear from the text.of Article VI:6(a) that the obligation to 
"first determine" the existence of injury prior to levying CVDs must be 
made prior to the levy. The application of the doctrine of 
mutatis mutandis to Article 4:9 has the effect of changing the basic rights 
and obligations resulting from Article VI:6(a). The correct practical 
solution is to apply the provision of Article 4:4, mutatis mutandis. 

IV. WHEN THE OBLIGATION TO MAKE A DETERMINATION OF INJURY CAME INTO 
EFFECT, THE DUTIES BECAME PROVISIONAL UNTIL THE CONDITION PRECEDENT TO 
LEVYING COUNTERVAILING DUTIES WAS AGAIN MET 

The Report of the Panel dismisses Brazil's contention that the duties 
deposited between 4 January 1980 and 28 October 1981 were provisional on 
the basis that the 1974 order continued in force. In so doing, the Panel 
ignores the intervening obligation which came into existence on 
1 January 1980 and the fundamental relationship between that obligation and 
the nature of the duties deposited after that point in time. 

There is no dispute that up until 1 January 1980, definitive duties 
had been collected on imports of non-rubber footwear from Brazil 
since 1974. There is also no dispute that had this case originated in its 
entirety after 1 January 1980 - had the subsidy and injury been determined 
to exist on, for example, 1 April 1981 - then all duties deposited after 
that time during the review process would likewise have been definitive 
(see Column (1) of Chart 1). In other words, duties are definitive under 
the pre-selection process once the fundamental prerequisites for levying 
the duties have been fulfilled. 

The countervailing duties deposited after 4 January 1980 ceased to be 
definitive and became provisional because all of the conditions precedent 
required to levy countervailing duties were no longer present. The reason, 
clearly, is that while the level of subsidization had been determined to 
exist, it then became necessary to make a determination of injury. Pending 
that determination of injury, the duties deposited after the date of the 
obligation (1 January 1980) ceased to be definitive under the concept of 
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pre-selection and became provisional. In this case, duty deposits 
commenced on 4 January 1980, the date that suspension of liquidation was 
ordered. By definition, duties deposited between the determination of 
subsidy and the determination of injury are provisional. (Article 5) 

The analysis of this issue in paragraph 4.13 of the Report is 
surprising because, using that analysis, the duties deposited and refunded 
between 29 October 1981 through 21 June 1983 were likewise definitive and 
not provisional. Yet clearly the United States recognized the provisional 
nature of these duties. They were refunded because the injury 
determination was negative. Had that determination been affirmative they 
would have been limited to 1 per cent under United States law implementing 
this very same provision of Article 5 of the Code. 

The only real dispute between the two parties - which the Panel 
avoided by dismissing the issue and treating all duties deposited after 
1 January 1980 as definitive - was whether or not the duties deposited 
between 4 January 1980 and 28 October 1981 were the same as the provisional 
duties refunded by the United States after 28 October. 

The Panel's Report ignored the fundamental relationship between the 
intervening obligation to render an injury determination and the nature of 
the duties deposited after that obligation arose on 1 January 1980. In so 
doing, the Panel Report also calls into question the nature of the duties 
deposited after 28 October 1981. 

The Government of Brazil respectfully disagrees with this conclusion 
of the Panel and believes that the ramifications of this decision have not 
been fully explored by the Panel and should be explored by the Committee. 

CONCLUSION 

The Government of Brazil respectfully requests the Committee to 
consider the Panel Report in the light of the comments submitted herein. 
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Federa lReg i s to r 

ACTION: Notice of a finding of no 
significant impact. 

SUMMARY: Pursuant to «ection 102(2)(C) 
of 'he National Environmental Policy 
Act of 1969: the Council on 
Environmental Quality Guidelines (40 
CFR Part 15001 and the Soil 
Conservation service Guidelines (7 CFR 
Part 650): the Soii Conservation Service. 
U S Department of Agriculture, gives 
nonce that an environmental impact 
statement is not being prepared for the 
Summit Farm irrigation RC4D Measure. 
Iron County Utah. 

rom FUMTHIR INFORMATION C O N T A C T : 
Mr Francis T Holt. State 
Conservationist. Soil Conservation 
Service. Federal Building. 12S South 
State Street. PO Box 11350. Salt U k e 
City. Utah 84147 telephone 801-524-
5050 
SUSVUMINTARV INFORMATION: The 
environmental assessment of thia 
federally assisted action indicates that 
the proiect will not cause significant 
'ocdl. regional, or national impacts on 
the environment As a result of these 
findings. Mr Francis T. Holt. Stat* 
Conservationist, haa determined that tha 
preparation and review of an 
environmental impact statement are not 
needed for this protect. 

The measure plan concerns 
installation of a pressure sprinkler 
irrigation system. The planned works of 
improvement include installation of a 
sluice structure m conjunction with 
grate work on the existing diversion. 
burying approximately 47.520 feet of 
pipeline. 459 risers. 13 pressure relief 
valves. IS air valves and one pressura 
reducing station, approximately 41.000 
feet of on (arm spnnkler lines and 
irrigation water management. 

The Notice of a Finging of No 
Significant Impact (FONSI) has been 
rorwarded to trie Environmental 
Protection Agency and to various 
Federal. State, and local agendas and 
nterested parties. A limited number of 

;op.es of the FONS! a n available to fill 
single copy reouesta at tha above 
address. Basic data developed during, 
the environmental assessment are on 
file and may be reviewed by contacting 
Mr Francis T Holt 

No administrative action on 
mplementaion of the proposal will be 

taken until 30 days after the date of this 
publication m the Federal Register. 

.Catalog of Federal Domestic Assistance 
Program No. 10 901 Resource Conservation 
and Development Program Executive Order 
12372 regarding State and local cleanng 

S-0S4999 0O02(00XOI-MAY-IS-l*2l 33) 

/ Vol. 30. No. 90 • Thursday May 9. 

houte review af Federal ind federally 
«•sifted programs and protects -.i applicable! 
Fraud» T. Holt. 
Store Conservationist. 
April 23. 1983. 
[FR Doc. 85-11234 Filed S-S-S5. 8.45 am| 
aamM COM MtS>i*-4l 

DEPARTMENT OF COMMERCE 

International Trade Administration 

Short Supply Determinations of 
Aluminum-Clad Cold Rolled Steel 
Sheet Requeat for Comments 

AOIMCY: lntemstionel Trade 
Administration/Import Administration. 
Commerce. 
ACTION: Notice of request for comments. 

SUMMARY: The Department of 
Commerce hereby announces its review 
of a request for short supply 
determination under Article 8 of the 
U.S.-EC Arrangement Concerning Trade 
in Certain Steel Products with respect to 
aluminum-dad cold rolled sheet, with an 
aluminum coating of S percent or more 
by volume per side in relation to 
nominal thickness. The dimensions for 
the steei in question range in thickness 
from 20mm or .0079 inch to 30mm or 
0118 inch and in width from over 
304.8mm or 12 inches to 500mm or 19.69 
inches. 

CPPIcnvf OATt: Comments must be 
submitted no later than 10 days after 
publication of thia notice. 
A O O N I M : Send all comments to |oseph 
A. Spetnni. Director. Office of 
Agreements Compliance. Import 
Admimetrstion. US. Department of 
Commerce. 14th and Constitution Ave.. 
NW. Wsshington. DC. 20230. Room 
3099. 
row pnjarmsR INFORMATION CONTACT: 
Nicholas C. Tolenco. Office of 
Agreements Compliance. Import 
Administration. U S Department of 
Commerce. 14th and Constitution Ave.. 
NW. Washington. D C. 20230. Room 
30678. (202) 377-4038 
tueeUMINTAHY INFORMATION: Article 8 
of tha U.S.-EC Arrangement Concerning 
Trade in Certain Steel Products provides 
"If the U.S. determines thst because 
of abnormal supply or demand factors, 
the U.S. steel industry will be unable to 
meet demand in the USA for a particular 
product. an additional tonnage shall 
be allowed for such product. . 

We have received a short supply 
request for .the following product: 

Aluminum-clad cold rolled sheet with an 
aluminum coating of S percent or more by 
volume per aide in relation to nominal 

F4703 rev. 4-5-85 
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•hickneta The dimenaioni of '** neei -. 
question range in ihickneia from V2rr\m :• 
0079 inch to 30mm or J118 inch and n .» y-
from over 304 8mm or 12 .riche» -o 500rr.rr .• 
19 89 inches. 

Any party interested in commentirg 
on this request should send written 
comments as soon as possible and r.o 
iater than 10 days following pubiica'.-.c-. 
of this notice. Comments should focus 
on the economic factors involved >n 
granting or denying the request 

Commerce will maintain this request 
and all comments in a public file 
Anyone submitting business propne'ary 
information should clearly so iaoel 'he 
business proprietary portion of their 
submission and also include with it a 
submission without proprietary 
information which can be placed in ine 
public file. The public Tile will be 
maintained in the Central Records L'.-.-.t. 
Import Administration. U.S. Department 
of Commerce. Room B099 at the above 
address. 
Alan f. Holme*. 
Deputy Assistant Secretary for Impart 
Admimttraiion. 
May 6. 1985. 
1FR Doc. 85-11286 Filed 3-8-85; 8:45 am| 
saujMooee i*io-e*-ta 

10274-0021 

Carbon Steel Wire Rod Prom Trinidad 
and Tobago; Intention To Review end 
Preliminary Results of Changed 
Circumstances; Administrative Review 
and Tentative Determination To 
Revoke Countervailing Duty Order 

AOtNCv: International Trade 
Administration/Import Administration 
Department of Commerce. 
ACTION: Notice of intention to review 
and preliminary results of changed 
circumstances administrative review 
and tentative determination to revcxe 
countervailing duty order. 

SUMMARY: The Department of 
Commerce has received information 
which shows changed circumstances 
sufficient to warrant an administre' ve 
review, under section 751(b)(1) of the 
Trsfiff Act. of the countervailing duty 
order on carbon steel wire rod from 
Trinidad and Tobago. The review covers 
the penod from (anuary 1.1984. Carson 
steel wire rod from Tnnidad and T:~ago 
became duty-free on |anuary 1.1984 
The Department is authorized to coiiect 
countervailing duties snd dutyfree 
merchandise from countries that hate 
seceded to tha General Agreement :n 
Tanffs and Trade only if the 
International Trade Commtsron ".as 
found that imports of the merchant se 
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-natenally iniure 'hreeten to materially 
mure, or materially retard the 

establishment of a United Slate» 
ndustry Tnnidad and Tobago is a 

signatory of that agreement. 
There has been and will be no injury 

determination with respect to this order 
jn wire rod from Tnndidad and Tobago. 
Because the Department cannot assess 
countervailing duties on this 
merchandise. :he Department intends to 
revoke the order The revocation would 
apply to wire rod entered, or withdrawn 
from warehouse, for consumption on or 
after January t. 1984. the date all of that 
wire rod became duty-free. Interested 
parties are invited to comment on these 
preliminary resu'.'s and tentative 
determination to re» Ae. 
trncmvt OATI: January 1. 1984. 
fOm PUNTHfft INFORMATION CONTACT 
Bernard Carreau of Barbara Williams. 
Office of Compliance, international 
Trade Administration. U.S. Department 
of Commerce. Washington. DC. 20230: 
telephone: (2021 377-2788. 
SURPUMINTARV INFORMATION: 

Background 

On January 4. 1984. the Department of 
Commerce ("the Department") 
published in the Federal Résister (49 FR 
480) a final affirmative countervailing 
duty determination and countervailing 
duty order on carbon steel wire rod from 
Trinidad and Tobago. 

Trinidad and Tobago is not a "country 
under the Agreement" within the 
meaning of section 701(b) of the Tariff 
Act of 1930 ("the Tariff Act"). Wirt rod 
from Trinidad and Tobago was dutiable 
at the time the Department issued its 
final determination. December 27.1983. 
Therefore, the Department completed 
'he investigation under section 303 of 
the Tariff Act and issued a 
countervailing duty order without 
referring the case to the United States 
International Trade Commission ("the 
ITC") for an iniury determination. 

Effect, ve January 1. 1964. wire rod 
from Trinidad and Tobago became duty
free as a result of the enactment of the 
Caribbean Basin Economic Recovery 
Act. Section 303(a)(2) of the Tariff Act 
requires that there b t an affirmative 
niury determination before we can 

assess countervailing duties on any 
duty free product exported from a 
country when that determination it 
required by an ntemation*! 
obligation" of the United Stales. 
Trinidad and Tobago is a signatory to 
the Ceneral Agreement on Tariffs and 
Trade ("GATT -], and CATT 
membership constitutes such an 
international obligation for the purpose 
of the countervailing duty law. 

Therefore, an iniury determination is 
now required for the imposition of 
countervailing duties on wire rod from 
Tnnidad and Tooago 

On Novemoer 27 1984. the 
Department requested the ITC to 
conduct an iniury review under section 
751(b) of the Tariff Act of the 
merchandise subiect to the order based 
on changed circumstances, or 
alternatively, to determine whether >t 
had already made an iniury 
determination that satisfied section 
303(a)(2) of the Tanff Act. (The ITC had 
made an affirmative iniury 
determination on wire rod from Trinidad 
and Tobago (48 FR 51178. November 7. 
1983) in coniunction with the 
Department's antidumping investigation 
of the product.) 

On February 11. 1985. the ITC replied 
that it is without authonty to conduct a 
"review investigation" under section 
751(b) because it had not previously 
made an .uiury determination under 
section 701 Further. (•:• ITC stated that 
it did not believe that an antidumping 
iniury determination can sui.<titute for a 
countervailing duty iniury 
determination. 

Scop* of the Review 

Imports covered by the review ,:*• 
shipments of carbon steel wire rod from 
Tnnidad and Tobago Such merchandise 
is currently classifiable under item 
807.1700 of the Tariff Schedules of the 
United States Annotated. The review 
covers the period from lanuary 1.1984. 

Preliminary Results of the Review 

As a result of our review, we 
preliminarily determine that, absent an 
affirmative iniury determination, we 
lack legal authority to impose 
countervailing duties on carbon steel 
wire rod from Tnnidad and Tobago. 
Further, we preliminarily determine that 
the lack of an affirmative iniury 
determination on wire rod from Tnnidad 
and Tobago provides a reasonable ba s 
for revocation of the order. In light of tne 
date that the wire rod became duty-free, 
(anuary 1.1984. (her* » good cause [as 
required by section *5i;bl(2) of the 
Tanff Act) to conduct this review at this 
time. 

Therefore, we tentatively determine tu 
revoke the order on this product 
effective January l. 1984. the date that 
the merchandise became duty-free We 
intend to instruct the Customs Service to 
proceed with liquidation of all 
unliquidated entries of this merchandise 
entered, or withdrawn from warehouse, 
for consum-'ion on or after lanuary 1. 
1984. without regard to countervailing 
duties and to refund any estimated 
countervailing duties collected with 

respect to those ent-es T'-e : .:'*" 
requirement for a :asn ;epos . ' 
estimated countervaurg j . ' . e i * 
continue until puol'.ca' or. ;:' • - •»• - , 
results of this review 

This notice does not rover 
unliquidated entries of wire rod ' - I T 
Tnnidad and Tobago ^nicn *• • ! 
entered, or withdrawn from « a - » ' : . i ' 
Tor consumption prior -o ian-d.". '. '. •"*-
The Department will :c.er ir: -,.;-. 
entnes in a separate rev.ew :':-.« 3 
requested. 

Interested parties may S J O - : ' -V •••>-
comments on these pre:irn:rar-, -es . -, 
and tentative determination 'z •«. :M» 
within 30 days of the date of ? . ; : J 
of this notice and may -ea-es: * -»a- -« 
within five days of tne date of 
publication. Any hearing, f -eo .»s-eo 
will be held 45 days after the ou:e :: 
publication of this notice or 'he '"..*s: 
workday thereafter. The Deparrrrer.t 
will publish the final results of :ne 
review and its decision on revocation 
including its analysis of issues raised 1 
any such written comments or at a 
heanng. 

This intention to review. 
administrative review, tentative 
determination to revoke and notice are 
m accordance with sections 751 (b) ar.s 
(c) of the Tanff Act (19 U S.C. 1875 lb:. 
(c|) and sections 35541 and 355 42 of '-.e 
Commerce Regulations 119 CFR 355 •»*. 
35542). 

Dated: May 2. 1985 
Alan F. Hol/nar. 
Deputy Assistant Secretary impcr-
Administration 
|FR Doc 85-11284 F'led 5-8-83 3 « a m 
• H U M COM Mio-oa-M 

National Oceanic and Atmospheric 
Administration 

Marino Mammals; Application for 
Permit: BSN Laboratories Inc. 

Notice is hereby given that an 
Applicant has applied in due form •":-
Permit to take marine mammals as 
authorized by the Marine Mamma. 
Protection Act of 1972 118 l ' S C '. 3- '. 
1407). the Regulations Governing ~e 
Taking and Importing of Marine 
Mammals (50 CFR Part 2181. '.he 
Endangered Species Act of 1973 '.6 
U S C. 1531-15444 and the Natio.-..-, 
Manne Fisheries Service régulât:-- > 
governing endangered fish and -v. j 
permits (50 CFR Parts 217-2221 

1. Applicant: 
a. Name BBN Laboratories 

Incorporated (P308B) 
b Address 10 Moulton Street 

Cambridge. Massachusetts 0^238 

S-ÛÎ4994 OOCXOOxOI-MAY-JJ-14 21 )6) 

F4703 rev. 4-5-85 
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and paint are purchased from domestic 
sources. 

Zone procedures wilJ allow Toyota to 
defer duty payments, and to take 
advantage of the same duty rate 
available to importers of finished cargo 
bodies, which is lower than the rates for . 
most of the impc^red-aneterial. The 
company will also be exempt from 
du::es on exports and scrap. Toyota has 
indicated that zone procedures wilt be 
an important factor in the company s 
future plans for the facility. 

In accordance with the Board's 
regulations, an examiners committee 
has been appointed to investigate the 
application and reoort to the Board. The 
committee consist of Dennis Puccinelli 
(Chairman). Fore *r.-Trade Zones Staff. 
U.S. Department ot Commerce. 
Washington. D.C 20230: Max G. Willis. 
Acting District Director. U.S. Customs 
Service. Region VU. 300 South Ferry 
Street Terminal Island. San Pedro. 
California 90731;' and Colonel Paul W. 
Taylor. District Engineer. US. Army 
Engineer District Los Angeles. P.O. Box 
2711. Los Angeles. California 90053. 

Comments concerning the proposed 
subzone are invited in writirtg from 
interested persons and organizations. 
They should be addressed to the Board's 
Executive Secretary at the address 
below and postmarked on or before 
November 1.1982. 

A copy of the application is available 
for public inspection at each of the 
following locations: 
U.S. Dept. of Commerce District Office. 

U777 San Vicente Boulevard. Room 
800. Los Angeles. California 90049 

Office of the Executive Secretary. 
Foreign-Trade Zones Board. US. 
Department of Commerce. 14Jh and 
Pennsylvania. NW. Room 151A 
Washington, D.C 20230 

Dated- September 23.1982. 
Joha J. Oa Ponte, fr, 
EjceuUYt Secretory. fonign-Tradt Zottm 
Board. 

O-BW> nue ia-4-at M i 
coot isie*i 
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/Certain Fastener* From India; Final 
Résulta of Administrative Review and 
Partial Revocation of Countervailing 
Duty Order 
AOI.NCT: International Trade 
Administration. Commerce. 
ACTION: Nonce of final results of 
•dministrative review and partial 
•evocation of countervailing duty order. 

•UMHAav: The Department of 
Commerce has conducted an 

administrative rev:ew under section 
r51(bl(l) of the Tariff Act of 1930. of the 
countervailing duty order on certain 
fasteners from India. The review covers 
imports of duty-free fasteners and the 
period from January 8. 1982 through |une 
30.1982. By starute_ihe Department is 
authorized to impose countervailing 
duties on doty-free products from GATT 
member countnes only if the 
International Trade Commission has 
found that imports of the merchandise 
materially iniure. or threaten to 
materially injure, a United States 
industry. There has been no such 
determination with respect to duty-free 
fasteners from India covered by this 
order. As a result the Department is 
revoking the countervailing duty order 
on certain fasteners from India with 
regard to covered duty-free fasteners. 
This revocation applies to ail such duty
free fasteners entered on or after 
January 6.1982. the date upon which 
these fasteners became duty-free. 
i m c n v i OAT* October 8.1982. 
roe maTHiM INFORMATION-CONTACT 
Joseph Black or Richard Moreland. ' 
Office of Compliance. International 
Trade Administration. U.S. Department 
of Commerce. Washington. D.C. 20230 
(202. 377-2780). 
SUeVUMCNTANY INFORMATION: 

Background 
On July 21.1980. the Department of 

Commerce ("the Department") 
published in the Federal Register (45 FR 
48807) an affirmative final 
countervailing duty determination 
regarding certain fasteners from India. 
Since India was not a "country under 
the Agreement" within the meaning of 
section 701(b) of the Tariff Act of 1990 
("tha Tariff Act") at that time, and all 
fasteners subject to the investigation 
were at that time dutiable, the 
investigation was conducted under 
section 308 of tha Trtiff Act and was not 
referred to the United States 
International Trade Commission ("tha 
ITC) for an injury determination. 

Effective fanuary 8,1982. fasteners 
from India entering under items 848.5400 
«act 848.5800 of the Tariff Schedules of 
tha United States Annotated ('TSUSA'l 
acquired duty-free status under tha 
Generalized System of Preferences 
("CSP"). Oa January 27.1982, tha 
Government of India requested the ITC 
to institute an investigation to determine 
whether an industry in the U.S. would 
be materially injured, or would be 
threatened with material injury, by 
reason of imports of Indian fasteners if 
the countervailing duty order on such 
merchandise were revoked. In a letter 
dated March 18.1982. the ITC advised 

'he Indian go^ernme^t 'hat it hii -.0 
authority under the applicable j'at-'-ts 
section 104(b) of the Trade Aqreer-.e-.i 
Act of 1979 ("the TAA ] and sect:on 
"51(b) of the Tanff Act) to conduct an 
iniury investigation on fasteners. 

On July 8.1982. the Department 
announced its intent to review, under 
section 751(b)(1) of the Tariff Act. the 
order with regard to covered duty-free 
fasteners (47 FR 29695). On [uly 19. 1962. 
we published in the Federal Register 4' 
FR 31305) our preliminary results of '".e 
review and our tentative detetmina!:on 
to revoke the order with regard to sucn 
fasteners. 

In the preliminary results notice, we 
stated that we lack the author-ty to 
impose countervailing duties :n duty
free goods where an international 
obligation of the US. requiring an miury 
determination exists (e.g.. GATT 
membership), unless an affirmative 
injury determination is made. This 
position is based on the language 
contained in section 303(a)(2) of tha 
Tariff Act which applies in this case. 

Scope of tha Review 

Imports covered by the review are 
those fasteners from India which were 
included under the anginal order and 
which now receive duty-free treatment, 
under CSP. upon importation into the 
United States. Such fasteners are 
currently classifiable under items 
648.5400 and 548.5600 of the TSUS A 
Dutiable imports of fasteners, currently 
classifiable under TSUSA items 
848.4920. 848.4940. 548.5800. 848.6020. 
848.604a 848.8320 and 848,8340. are not 
covered by this review. 

Analysis of Comment* Received 

Interested parties were invited to 
comment on the preliminary results and 
tentative determination to revoke in 
part. At the request of a domestic party, 
the United States Fastener 
Manufacturing Group ("FMG"). tha 
Department held a hearing on August :8. 
1982. We also received comments from 
the Industrial Fasteners Group of the 
American Association of Exporters and 
Importers ("AAETJ. 

Comment 1: FMC contends that 
section 751(b) of the Tanff Act precludes 
an administrative review of a 
countervailing duty order issued under 
section 303 of the Tariff Act FMG 
argues that section 751(b) authorizes 
only a review of those determinanona 
expressly cited and does not cite 
determinations made under section 303 
In addition. FMC contends that section 
103(b) of the TAA does not bring s e e n 
303 determinations within the scope ;! 
section 7511b). FMC argues that the 

• -
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pareniheiical portion of the reference in 
section 103(b) to title VII of the Tariff 
Act meana that only the proviiiona in 
subtitle A of title VI! ar t included in 
section 103(b). Since section 751(b) ia in 
sjbtitle C of title VT1. FMG conclude» 
thai section 751(b) reviews cannot b« 
conducted for this countervailing duty 
order. In aupport. FMG notea that 
Congres» specifically included section* 
303 determinations in section 751(a) but 
left such reference out of section 751(b). 

AAEI arguée in opposition that the 
parenthetical in section 103(b) doea not 
limit the application of title Vfl. To the 
extent aection 751 relatea to the 

«position of countervailing duties 
ough the annual review process, 

section 751 relates to subtitle A of titla 
VII and ia included in aection 303(b). 

DOC Position: While a technical 
reading of the relevant statutory 
provisions does not provide a clear 
answer, the result FMG would have the 
Department reach ia at odds with the 
statute and legislative intent. Section 
751(b) provides that 

Whenever the administering authority 
* * * receives informa bon concerning • • • 
an affirmative determination made under 
section ' * * 703(a). * * * which shows 
changed circumstances sufficient to warrant 
s review of such determination, it shall 
conduct such a review * * *. 

Section 103(b) of the TAA, which 
amends section 303 of the Tanff A c t 
provides that: 

The duty imposed under subsection (e) 
(section 303(a)) shall be imposed * * * in 
accordance with oil» VU of this Act [relating 

,'Jjf/ie imposition of countervailing duties) 
™ ". (emphasis added) 

Senate Report 96-249. 96th Cong.. 1st 
Sess. at 103-104 (1979). states that the 
amendment under section 103(b) of the 
Tariff Act would conform section 303 of 
the Tariff Act to the provisions of title 
VII of the Tanff Act. Accordingly, 
section 103(b) makes the provisions of 
title VII "relating to the imposition of 
countervailing duties" apply to section 
303 determinations. For the reasons 
outlined under our poeitaoa on Comment 
3. the word "imposition" is the 
parenthetical référença ia section 103(b) 
means "levy" and refera to the entire Ufa 
of an order, whenever countervailing 
duties are assessed or collected. The 
phrase "relating to" refers to the 
provisions of title VTJ pertaining to 
countervailing duties as distinguished 
from those provisions relating 
exclusively to antidumping duties. If 
Congress had intended section 103(b) to 
refer only to subtitle A of title VU 
Congress could have more easily and 
more precisely said so. In the absence of 
an expression of congressional intent to 

apply only a part of section 751 to 
section 303 orders, the Department is 
unable to conclude that the law has that 
effect. 

Comment 2: FMC contends that since 
there is no authority to conduct an 
administrative review of the order on 
certain fasteners from India under 
section 751(b). there is no authority to 
revoke that order under section 751(c). 
The industry also states that section 
355.42 of the Commerce Regulations 
does not provide authority to revoke in 
the circumstances of thia caae. 

DOC Position: Section 751(c) provides 
in relevant part that: 

The administering authority may revoke, in 
whole or ui part, a countervailing duty order 
* * ' after review under this section. 

Since there is authority under section 
751(b) to review a countervailing duty 
order issued under section 303. it 
follows that there is authority to revoke 
such an order under section 751(c). 
Section 355.42(c) of the Commerce 
Regulations states: 

(c) Revocation or terminauon by the 
Secretary. The Secretary may on his owa 
initiauve revoke an Order * * * after three 
years if he is saufied that * * * (3) other 
changed circumstances which exist warrant a 
revocauon of an Order * * ' . 

The three-year time period doee not 
apply to this unique case in which the 
Department is revoking an order on the 
basts of having no legal authority to 
impose countervailing duUes. If the 
Department were required to comply 
with the three-year restriction in the 
unusual circumstances of this case, the 
Department would be forced to ect ultra 
vires to instruct Customs to collect these 
duties, which it cannot da 

Commtnt 3: FMG asserts that an 
injury determination in this case ia not 
required nor authorized under section 
303(a)(2). FMG bases its conclusion on' 
its interpretation of the word "imposed" 
in section 303(a)(2). Pie industry 
concludes that Congress contemplated 
an injury determination only if the 
product in question were duty-free at 
the time of the original final 
determination of bounty or grant 

DOC Position: Section 303(a)(2) of the 
Tanff Act states: 

In the caae of any unpolled article or 
merchandise which is free of duty, duties 
may be imposed under thia section only if 
there are aJTLnnauve determinations by the 
Commission under subotle IV of this chapter 
[title VQ): except that such a déterminaooa 
shall not be required unless a determination 
of Injury is required by the international 
obligator» of the United States, (emphasis 
added) 

To understand what Congress 
intended the word "Imposed" to mean. 

.f *e Tiust look :o !>•? !eg-sV.:'. <> - ; 
section 331 of the Trade Act :f ". }~* 
Senate Report 93-i:98. 93rd Corg . ; j 
Sess. at 135 (1974) provides the 
congressional reasons for the ^nc!.:s.cn 
in the Trade Act of 1974 of an injury 
requirement for duty-free merchandise 
The report states: 

The inclusion of an injury standard m 
appropriate m light of the general 
countervailing dury rule in Article VI of vhe 
GATT which requires a finding of .niury 
before such duties may oe levied an 
subsidized product imports. Section 303 of ire 
1930 Tanff Act does not provide for an .n,„-y 
test. However, because ihc present L' S. 
countervailing dury Law. which oruy applies 
to dutiable items, predates the GATT it is 
within the permitted exceptions to ihe GATT 
under the so-called "grandfather clause." 
However, the extension of such law to 
nonduuable items is not covered by any such 
exception and so the oonduuable items 
should be subject to an uiiury test. The 
Committee expects that any negotiated 
concession by the United States 10 extend lae 
miury requirement to dutiable items, wruca 
would be subiect to approval by Congress. 
would be compensated for by concessions of 
equivalent value by foreign nations. 
(emphasis added) 

This language makes clear that 
Congress intended section 331(a) to 
conform to the Article VI GATT iniury 
requirement. Paragraph 0 of Article VI of 
the GATT states tha t 

No contracting party shall levy any ' ' ' 
countervailing duty on the importation of any 
product of the territory of another concraczg 
parry unless it determines that the effect cf 
the ' * * subsidisation * * * is sue» ss o 
causa or threaten material uiiury to so 
established domestic industry, or is IUC.I as 
to retard materially the establishment of a 
domestic mousey, (emphasis added) 

Thus, it is apparent that in this 
context Congress intended "Impose" to 
mean "levy." The GATT docs not define 
"levy"; however, the Agreement on 
Interpretation and Application of 
Articles VL XVI snd XXID if the GATT 
("Subsidies Code") defines "levy" to 
mean "the definitive or final legal 
assessment or collection of a duty or 
tax." Accordingly, the injury 
requirement extends beyond the 
issuance of the counterveiling duty 
order throughout the life of an order 
whenever duties are essessed or 
collected. (We also note that, while not 
dispositive, the title of section 303 itself 
is "Levy of CotsrrrffvâïïLng Duties '. 
(emphasis added) 

Comment 4: The question of whether 
an injury test applies is currently :e:'-.-e 
the U.S. Court of International T.-a it LÏ 
Commerce ware to revoke the order •.-.• 
issue before the Court would become 
moot 
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DOC Position: AAEI filed a complaint 
against the United States in the Court of 
International Trade. Court No. 82-2-
00201. alleging that: 

The Final Determination published by the 
IT A in the review proceedings here contested 
" • * :s contrary to law m that it determines 
'Jm countervailing duties are imposable on 
certain fasteners rrcmTff3Ia without any 
finding, as required by 19 U S.C 1671. by the 
United States International Trade 
Commission. 

The annual review referred to covered 
the penod from July 21.1980 through 
December 31.1980. while the proposed 
revocation covers entries during a later 
penod beginning on January 6.1982. the 
date certain covered fastener items 
became duty-free. Accordingly, the issue 
before the court would not become moot 
if the order were revoked. 

Final Results of the Review 
As a result of our review, we 

determine that absent an affirmative 
Lnjury determination, the Department 
lacks legal authority to impose 
countervailing duties on such duty-free 
fasteners from India. Therefore, the . 
Department revokes the order with 
regard to Indian fasteners entered under 
TSUSA item numbers 046.5400 and 
044.5600 effective January 8.1982. the 
date when the merchandise became 
duty-free. Accordingly, the Department 
will instruct the Customs Service to 
proceed with liquidation of all 
unliquidated entries of such fasteners 
entered, or withdrawn from warehouse. 
for consumption on or after January 6. 
1982 without regard to countervailing 
duties and to refund any estimated 
countervailing duties collected With 
respect to these entries. 

This administrative review, partial 
revocation, and notice are in accordance 
with jections 731 (b)(f) and (c) of the 
Tariff Act (19 U.S.G 1675 (b|(lj. (c))and 
! | 355.41(b) and 355.42 of the Commerçai 
Regulations (19ŒR 355.41(b). 35542). 
Gary N. Horlkfc. 

Deputy Assistant Secretary for Import 
Administration. 
September 29.1982. 
mom 

i of Countervailing Duty 
Investigation; Certain Iron-Metal 
Construction Casting» Prom Maiico 
AOINCY: International Trad» 
Administration. Commerce. 
ACTION: Initiation of Countervailing * 
Outy Investigation. 

SUMMARY: On the basis of a petition 
filed in proper form with the U S. 
Department of Commerça, we era 

initiating a countervailing duty 
investigation to detemine whether 
manufacturers, producers, or exporters 
in Mexico of certain iron-metal 
construction castings receive benefits 
which constitute bounties or grants 
within the meaning of the countervailing 
duty law. If the investigation proceeds 
normally, we will announce our 
preliminary determination on or before 
December 6. 1982. 
•FFlCTivi o a r t October 8. 1982. 
PON PVIRTHfft INFORMATION CONTACT: 

C. Leon McNeill. Import Administration 
Specialist. Office of Investigations. 
International Trade Administration. 
Department of Commerce. Washington. 
DC. 20230; telephone (202) 277-1273. 
SUPSUMtMTAftY I N M M M A T I O N : 

Petition 
On September 10.1982. we received e 

petition from counsel on behalf of 
eleven domestic manufacturers of • 
certain iron-metal construction castings. 
Those manufacturers are: AJhambra 
Foundry. Allegheny Foundry Company. 
Campbell Foundry Company. E. 8. 
Montz Foundry. East Jordan Iron Works. 
Inc. LeBaron Foundry Company. 
Memphis Machine Works. Neenah 
Foundry Company. Pinkerton Foundry 
Company. U.S. Foundry and 
Manufacturing Corporation, and Vulcan 
Foundry. Inc. In compliance with the 
filing requirements of f 355.26 of the 
Commerce Regulations (19 CFR 355.28) 
the petition alleges thst manufacturers, 
producers, or exporters in Mexico of 
certain iron-metal construction castings 
receive, directly or indirectly, bounties 
or grants within the meaning of section ' 
303 of the Tariff Act of 193a as amended 
(the Act). 

Sines Mexico is not a "country under 
the Agreement" within the meaning of 
section 701(b) of the Act section 303 of 
th» Act applies to this investigation. 
Because the merchandise is nondurable 
and than is no "international 
obligation" within the meaning of 
section 303(a)(2) of the Act which 
requires an injury determination for 
nondurable merchandise from Mexico, 
the domestic industry is not required to 
allege that and the US. International 
Trade Commission (ITC) Is not required 
to determine whether, imports of this 
product cause or threeten material 

jury to a U.S industry. 

Initiation of Investigation 

Under section 702(c) of the Act we 
most determine, within 20 deys after t 
petition is filed, whether e petition seta 
forth the allegations necessary for the 
initiation of a countervailing duty 
investigation and whether it contains 

..I form at ion reasonably r.aijb!» ••} •-* 
peononer supporting •.he a.!eiij::;-s '.'.•» 
have examined the petition on^er'an 
iron-metal construction cast-j-gs. ir.d ••>* 
•lave found that the pennon meets -hese 
requirements. 

Therefore, we are initiating a 
countervailing duty investigation !o 
determine whether manufacturers, 
producers, or exporters in Mexico of 
certain iron-metal construction casurgs. 
as listed in the "Scope of 'Jie 
Investigation" section of this notice, 
receive bounties or grants. If our 
investigation proceeds normally, we vn'.l 
make our preliminary determination by 
December 8. 1982. { ) 

Scop* of the Investigation 

The merchandise covered by the 
petition consists of certain non-me'al 
construction castingsonduding raanho.e 
covers, rings and frames, catch basin 
frames and grates, cleanout covers and 
grates, meter boxes and valve boxes. 
These castings are called municipal or 
public works castings and are used for 
access and/or drainage for public utility. 
water and sanitary systems. Manhole 
covers, rings and Frames are currently 
classifiable under item number 857 0950 
of the Tariff Schedules of the Urn tad 
States Annotated (TSUSA) and catch 
basin frames and grates, cleanout covers 
and grates, and meter boxes and valve 
boxes are currently classifiable under 
TSUSA item number 857 0990. These 
products enter the United States duty
free. 

Allegations of Bounties or Grants 

The petitioners allege that 
manufacturers, producers, or exporters 
of certain iron-metal construction 
castings in Mexico receive bounties or 
grants of the following types: subsidized 
export financing, insurance and other 
direct services: export promotion 
through tax incanavess investment and 
development subsidies: and indirect 
subsidies. Mora specifically, petitioners 
allege that benefits are being provided 
under the following programs: the Fund 
for the Promotion of Exports of Mexican 
Manufactured Products (FOMEXV. 
Compania Mexican da Sequros 
(COMESECh the Industrial Equipment 
Fund Providing Credit for Production af 
Exports (FONET): the Mexican Foreign 
Trade Institute (TMCE}: CEDIs (tax 
rebate certificates); reduction and 
exemption of various import duties. 
CEPROFls (tax incentives certificates 
specific industries and state tax 
incentives: tha Trust for Industrial Pa-» > 
Gties and Commercial Centers 
(FTDE1N): the Guarantees and 
Development Pund for Medium a-d 

; 
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issue* in thee* comment», may be filed 
not later than 37 day» after the date of 
publication. The Department will 
publish the final results of the 
administrative review including (he 
results of its analysis of any such 
comments or hearing. 

The Department shall determine, and 
the Customs Service ihall assess 
antidumping dj*tes on all appropriate 
e.ur:?-. Th.-: Depa'tment will issue 
eppra 3em<?nt instructions on each 
e «.porter directly to the Customs Service. 

Furthermore, as provided by section 
751(a)(1) of the Tariff Act. a cash deposit 
of estimated antidumping duties based 
en the above margins shall be required 
en shipments of standard carnations 
from Chile by the companies under 
review. For any future entries of this 
merchandise from a new producer and/ 
or exporter, not covered in this review 
or in the original investigation, whose 
first shipments occurred after February 
29.1988. and who is unrelated to the 
reviewed firms or any firm which was 
subject to the original investigation, a 
cash deposit of 28.78 percent shall be 
required. 

These deposit requirements are 
effective for all shipments of standard 
carnations from Chile entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
e 1—.:nistrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C 1875(a)(1)) 
and § 353.22 of our antidumping 
regulations published in the Federal 
Register on March 28.1989 (54 FR12742) 
(-o be codified at 19 CFR 353.22). 

Dated: August 7.1988. 
Lisa B. Barry. 
Acting Assistant Secretary for Import 
Admimsirtition. 
(FR Doc. 89-18875 Filed 8-11-80; 8:46 am) 
stixmocooc isio-os-M 

[C-201-4021 

Urns From Mexico; (nutation and 
Preliminary Result* of Changed 
Circumstance* CourrtervaiKng Duty 
Administrative Review and Intent To 
Revoke Countervailing Duty Order 

AGENCY: international Trade 
Administration/Import Administration 
Department of Commerce. 
ACTION: Notice of initiation and 
preliminary results of changed 
circumstances countervailing duty 
administrative review and intent to 
revoke countervailing duty order. 

suMMAirr. The Department of 
Commerce has received information 
sufficient to warrant initiation of a 
changed circumstances administrative 
review of the countervailing duty order 
on lime from Mexico. Based on this 
information, we preliminarily determine 
that the U.S. lime industry would not be 
matenaily injured or threatened with 
material in)ury if the countervailing duty 
order on lime from Mexico were 
revoked. Therefore, we intend to revoke 
this countervailing duty order. We invite 
interested parties to comment on these 
preliminary results and intent to revoke. 
EFFWmv* OATE August 24. 1988. 
FOR FURTHCR INFORMATION CONTACT: 
Paul McGarr or ilene Hersher. Office of 
Countervailing Compliance. 
International Trade Administration, U.S. 
Department of Commerce. Washington, 
DC 20230: telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: On 
September 11.1984. the Department of 
Commerce ("the Department") 
published in the Federal Register (49 FR 
33672) a notice of final affirmative 
countervailing duty determination and 
countervailing duty order on lime from 
Mexico. At the time the countervailing 
duty order was issued. Mexico was not 
entitled to an injury test under U.S. and 
international law. Countervailing duties 
were imposed upon this merchandise, 
which was and remains duty free, 
without a determination that these 
entries were injuring the relevant 
domestic industry. 

On August 24,1966, Mexico acceded 
to the General Agreement on Tariffs and 
Trade ("GATT'). Consistent with our 
earlier positions in Certain Fasteners 
from India; Final Results of 
Administrative Review and Partial 
Revocation of Countervailing Duty 
Order (47 FR 44129: October 6.1982) and 
Carbon Steel Wire Rod from Trinidad 
and Tobago; Preliminary Results of 
Administrative Review and Tentative 
Determination to Revoke Countervailing 
Duty Order (50 FR 19561: May ft 1986). 
the Department has concluded that it 
lacks the authority under Article VI of 
the GATT and section 303(a)(2) of the 
Tariff Act of 1930, as amended ("the 
Tariff Act"), to levy countervailing 
duties on duty-free imports from Mexico 
absent a determination regarding injury 
to the domestic industry. 

On January 31,1989, in order to fulfill 
our international obligations, the United 
States Trade Representative ("USTR") 
requested that the U.S. International 
Trade Commission ("FTC") conduct an 
Investigation pursuant to Section 332 of 
the Tariff Act to assess whether (1) an 
industry in the United States would be 
materially injured, or would be 

threatened with material injury, or C) 
the establishment of an industry in the 
United States would be matenaily 
retarded if the Department were to 
revoke the outstanding countervailing 
duty order on lime from Mexico. On July 
10.1989. the 1TC submitted to USTR its 
report on the "Conditions of 
Competition Between U.S. and Mexican 
Lime in the United States Market" 
(Investigation No. 332-271 ). 

Scope of Review 

The United States, under the auspices 
of the Customs Cooperation Council, ha* 
developed a system of tariff 
classification based on the international 
harmonized system of customs 
nomenclature. On January 1.1989. the 
United States fully converted to the 
Harmonized Tariff Schedule (HTS) as 
provided for in section 1201 et sea. of 
the Omnibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after this date is now classified solely 
according to the appropriate HTS item 
number(s). 

Imports covered by this review are 
shipments from Mexico of calcium oxide 
(CaO), commonly called quicklime or 
lime, and calcium hydroxide [Ca(OH)j|, 
commonly called hydrated lime or 
hydrate. Through 1988, such 
merchandise was classifiable under item 
numbers 512.1100 and 512.1400 of the 
Tariff Schedules of the United States 
Annotated This merchandise is 
currently classifiable under HTS item 
numbers 2520.20.00,2522.10.00 snd 
2522.30.00. The HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. 

Initiation, Preliminary Results of Review 
and latent to Revoke 

The Government of Mexico's 
accession to the GATT, the international 
obligations that we incurred which 
require an affirmative determination of 
injury to a domestic industry prior to 
levying countervailing duties on duty
free imports of lime from Mexico, and 
the ITC's investigation of the "The 
Conditions of Competition Between U.S. 
and Mexican Lime in the United States 
Market" are changed circumstances 
sufficient to warrant initiation of a 
review. Further, because of our 
international obligations and the 
information in the FTCs report we 
conclude that expedited action Is 
warranted and are combining the 
notices of initiation and preliminary 
results of changed circumstances 
administrative review. 
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As a molt of our review of the record 
jeveloped in tho ITC's investigation, we 
Preliminarily determine that the United 
.(«te* lime industry would not be 
Materially injured or threatened with 
Materiel injury, nor would the 
establishment of an industry be 
materially retarded, by reason of 
imports of lune from Mexico if the 
countervailing duty order covering those 
imports were revoked. Further, we 
preliminarily determine that the 
Southwestern United States lime 
industry would not be materially injured 
or threatened with material injury, nor 
would the establishment of an industry 
be materially retarded, if the 
countervailing duty order were revoked. 
For these reasons, and in view of our 
international obligations not to levy 
countervailing duties oa duty-free 
imports from CATT-member countries 
in the absence of an affirmative injury 
determination, we preliminarily 
determine that there is a reasonable 
basis to believe that the requirements 
for revocation based on changed 
circumstances are met. 

Therefore, we intend to revoke the 
countervailing duty order on lime from 
Mexico effective August 24.1986. The 
current requirements for the cash 
deposit of estimated countervailing 
duties will remain in effect until 
publication of the final results of this 
review. 

Interested parties may submit written 
comments on these preliminary result* 
and intent to revoke within 30 days of 
the date of publication of this notice and 
may request disclosure and/or a hearing 
within five days of the date of 
publication. Any hearing, if requested. 
will be held 44 days after the date of 
publication, or the first workday 
following. Rebuttal briefs and rebuttals 
to written comments, limited to issues a 
those comments, must be filed not later 
than 37 days after the date of 
publication. The Department will 
publish the final results of the review 
and its decision on revocation, including 
its analysis of issue* raised in any such 
written comments or at a hearing. 

This initiation of review, 
administrative review, intent to revoke 
and notice a n in accordance with 
sections 751 (b) and (c) of the Tariff Act 
(19 U.S.C 1675 (b) and fc]) and I f 355.22 
(h)(1) and (h)(4) and 355.25 (d)(1) and 
(d)(3) of the Commerça Regulations 

A 'shed in the Federal Register on 
December 27.1866 (53 FR 52306) (to be 
codified et 19 CFR 355.22 and 355.25). 

~i»er 

Dated: A jgvis; ?. 1983. 
Liaa 6. Barry. 
Acting Ass.sm.it Secretary for Import 
AJni.iisvotio.T 
[FR Doc. 89-18878 Filed 8-11-dfr. 845 am| 
BtUSSB COM MIS-OS-M 

National Oceanic and Atmospheric 
Administration 

South Atlantic Fishery Management 
Council; Public Meeting 

t: National Marine Fisheries 
Service. NOAA Commerce. 

The South Atlantic Fishery 
Management Council and its 
Committees will meet on August 28 
through September 1.1989. at the Town 
and Country Inn. 2008 Savannah 
Highway, Charleston. SC. to discuss 
snapper/grouper, large pelagics. 
bluefish. shark, king and Spanish 
mackerel, hebitat. and other fishery 
management issues. The Council's 
Finance. Executive. Advisory Panel. 
Scientific and Statistical, and Law 
Enforcement Committees also will meet. 

A detailed agenda will be available to 
the public on or about August 11.1989. 
For more information contact Carrie R.F. 
Knight Public Information Specialist 
South Atlantic Fishery Management 
Council. One Southpark Circle. Suite 
306. Charleston. SC 29407: telephone: 
(803) 571-4366. 

Dated: August 8.190*. 
Richard H. Scfcaafar. 
Director. Office of Fisheries Conservation and 
Management. National Marine Fisheries 
Service. 

(FR Doe. aa-iat** Filed 8-11-80: «45 am) 

DEPARTMENT OF DEFENSE 

DtptVulMMtt Of tnt Alf rOCC# 

(NCH)To 
1rs 
of 

to the Notice ol Intent 
an Environmental 
lor ni t nMMgnnMm 

Horn* AFB, ID 

On February 8,1966. the Department 
of the Air Force published a notice of 
intent document In the Federal Register 
(54 FR 6256). Please add the following: 

To accommodate the move of the 35 
TTW and associated assets from George 
AFB. California to Mountain Home AFB. 
Idaho, additional air-to-ground gunnery 
range and associated airspace will be 
required et Sayfor Creek Weapons 
Range. The exact size of new airspace 
and air-to-ground range expansion is 

s::ll under study and will be included m 
the Mountain Home AFB. ID 
Realignment Environmental Impjct 
Statement IE1S1- As part of the r»n*e 
expansion, some lands msnaged by the 
Bureau of Land Management (BL.M> r ' l 
need to be withdrawn for Air Force use 
and some pnvate end state lends will 
need to be acquired. The antic:pated 
total acquisition-will represent 
approximately 1.500.000 acres. Where 
compatible and possible, land use will 
remain as it is now. However, some 
weapons impact areas for the air-to-
ground ranges will be designated for 
sole (exclusive) Air Force use. 

The proposal for additional airspace 
requirements includes lowering the flour 
of the existing military operating areas 
(MOAs) to 10,000 feet mean sea level 
(MSL1 for subsonic flight training over 
Nevada and Oregon, and possibly 
extending the boundary of Paradise 
MOA further south. The proposal for 
supersonic flight operations includes the 
proposed Owyhee MOA and the 
expanded Saylor Creek Range, ail in the 
state of Idaho. Supersonic flight 
operations are a desirable capability for 
all modern fighter aircraft. Supersonic 
operations and associated impacts will 
be evaluated within the context of the 
EIS for the Mountain Home AFB 
Realignment and Saylor Creek 
Expansion. 

Since the EIS includes a proposed 
land withdrawal, the Bureau of Land 
Management (BLM) will be a 
cooperating agency for the EIS. This 
may require BLM land use plans to be 
amended and updated to cover the 
expanded range area. All issues 
involved in the range and airspace 
expansion will be addressed in the EIS 

The range and airspace expansion 
were not included in the original notice 
of intent because the requirements 
associated with these expansions were 
being evaluated. 

Wa plan to hold additional scoping 
meetings. Specific dates and times will 
be announced in the local media. 

Questions concerning this proposal, 
additional scoping, or the draft EIS may 
be directed to: Captain Wilfred Casaidy. 
HQ TAC/DEEV. Langky AFB. VA 
23665-5542. Téléphona (804) 764-4430. 

Written comments should be 
submitted by August 31.1989. 
Patsy ). CoBMt, 
A tr Farce Fédéral Register Liaison Officer 
IFR Doc. 80-18941 Filed 8-11-89 B45 am) 
KUL*M coos Kie-st-a 
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deduction may be taken by importers 
only if insurance is purchased from a 
company incorporated in Malaysia. 

In the case of South Engineers, we 
verified that the insurance premiums for 
which a double deduction was claimed 
were for imports of merchandise entirely 
unrelated to the manufacture or 
exportation of the subject merchandise. 
Therefore, we determine that, with 
respect to the subject merchandise, the 
double deduction of insurance premiums 
for importers was not used. 

Verification 
We verified the information used in 

making our final determination in 
accordance with section 776(b) of the 
Act. During verification we followed 
standard verification procedures 
including meeting with government and 
company officials, examining relevant 
documents and accounting records, 
tracing information in the responses to 
source documents, accounting ledgers 
and financial statements, and collecting 
additional information that we deemed 
necessary for making our final 
determination. Our verification results 
are outlined in detail in the public 
versions of the verification reports, 
which are on file in the Central Records 
Unit (Room B-099) of the Main 
Commerce Building. 

This determination is published 
pursuant to section 705(d) of the Act (19 
U.S.C. 1671d(d)). 

Dated: August 23,1989. 
Eric I. Garfinkel 
Assistant Secretary for Import 
Administration. 
[FR Doc. 89-20730 Filed 9-1-8» 8:45 am) 
SIUJMO coot 3110-00-41 

[C-201-4051 

Certain TextHe Mill Products From 
Mexico; Final Results of CountervsMng 
Duty Administrative Review 

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 
ACTION: Notice of final results of 
countervailing duty administrative 
review. 

SUMMANY: On September 28,1988. the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain textile mill products from 
Mexico. We have now completed that 
review and determine the total bounty 
or grant to be zero or de minima for 25 
companies. 11 JO percent ad valorem for 
Fibres Sinteticas. 9.83 for Hilasal 
Mexicans, and 3.01 percent ad valorem 

for all other companies during the period 
January 1,1986 through December 31. 
1986. 
EFFECTIVE DAT* September 5.1969. 
roe FUHTHEA INFORMATION CONTACT: 
)ean Carroll Kemp or Ilene Hersher. 
Officer of Countervailing Compliance. 
International Trade Administration. U.S. 
Department of Commerce. Washington. 
DC 20230: telephone: (202) 377-2786. 
SUPPLEMENTARY INFORMATION: . 

Background 
On September 26.1988. the 

Department of Commerce ("the 
Department") published in the Federal 
Register (53" FR 37327) the preliminary 
results of its administrative review of 
the countervailing duty order on certain 
textile mill proudcts from Mexico. The 
Department has now completed that 
administrative review in accordance 
with section 751 of the Tariff Act of 1930 
("the Tariff Act"). 

Scope of Review 
The United States has developed a 

system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1. 
1989. the United States fully converted 
to the Harmonized Tariff Schedule 
(HTS), as provided for in section 1201 et 
seq. of the Omnibus Trade and 
Competitiveness Act of 1968. All 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after that date is now classified solely 
according to the appropriate HTS 
number(s). 

Imports covered by the review are the 
Tariff Schedules of the United States 
Annotated items listed in appendix A. 
Such merchandise is currently 
classifiable under the HTS items listed 
in appendix B. The review covers the 
period January 1.1988 through 
December 31,1988 and the following 
programs: (1) FOMEJfc (2) FOGAIN: (3) 
FONEI: (4) CEPROFL (S) State tax 
incentives; (6) National Industrial 
Development Fund ("FOMTN-): (7) NDP 
preferential discounts: (8) Trust Fund for 
the Study and Development of Industrial 
Parks ("FTDEIN"); (9) Bancomext loans: 
(10) Delay of payments on loans: (11) 
Delay of payments to PEMEX of fuel 
charges: (12) PROFTDE loans: (13) Export 
credit insurance: (14) Tax Rebate 
Certificate ("CEDr): (IS) Accelerated 
depredation: (16) Article 15 loans: (17) 
Preferential state investment incentives: 
and (18) Import duty reductions and 
exemptions. 

Analysis of Comments Received 
We gave interested parties an 

opportunity to comment on the 

preliminary results. On November *.4. 
1988, we received comments from !he 
following respondents: Fibres Sinteticas. 
Hilasal Mexicans, the Mexican Textile 
Industry Chamber, and Tapetes Lu.-.or. 
At the request of respondents, we held a 
public hearing on November 22.1988. 
On December 2.1988. we received post-
hearing comments from the Mexican 
Textile Industry Chamber. 

Comment 1: As a result of the 
"Understanding Between the Unred 
States and Mexico Regarding Subsidies 
and Countervailing Duties" (the 
"Understanding"), signed on April 23. 
1985. Mexico became a "country ur.uer 
the Agreement." Therefore, respondents 
argue that U.S. law (19 U.S.C. lôM'a,) 
requires an affirmative injury 
determination as a prerequisite to the 
imposition of countervailing duties on 
any Mexican merchandise imported on 
or after April 23.1985. whether the 
countervailing duty order was published 
before or after that date. 

While Article VI of the General 
Agreement on Tariffs and Trade 
("GATT") requires an affirmative injury 
determination before the imposition of 
countervailing duties, the United States 
was allowed to "grandfather" provisions 
in its laws which allowed countervailing 
duties to be placed on dutiable products 
without an injury teat. Duty-free 
products were not subject to 
countervailing duties at the time the 
United States acceded to the GATT. In 
1974. Congress amended section 303 of 
the Tariff Act of 1930 to authorize the 
United States to impose countervailing 
duties on duty-free products. However, 
for countries towards which the United 
States has an "intasjtttional obligation," 
Congress authorized the imposition of 
countervailing duties on imports of duty
free goods only after an affirmative 
injury determination. Thus, the 
"grandfather clause." which allowed 
countervailing duties on dutiable 
products absent an injury test did not 
apply to duty-free products from 
countries towards which the United 
States had an international obligation. 

The Trade Agreements Act of 1979 
('TAA") established an injury test 
requirement before any countervailing 
duties could be imposed on products 
from "countries under the Agreement" 
and amended section 303 of the Tariff 
Act to apply only to countries which 
were not under the Agreement Under 
the TAA. respondents claim that no 
countervailing duties can be imposed on 
Mexican imports after the data Mexico 
became a country under the Agreement 
absent sn affirmative injury 
determination. 
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The imposition of duties in this review 
would occur after Mexico became a 
country under the Agreement whether 
the •"on'Tollinc date is the time of entry 
c r th« : me of final assessment and 
l.ju.iijt.on. 

R.*pcr.J. .-.ts cite three der:sions of 
•:.«; Ci-urt of ' h ic^noru l Trade CCIT') 
i' supoort the conclusion that under any 
r "r^'eîacicn of whjt ;he controlling 
.ijte :s. an miury test is r ea red for 
t-nv~'es oi Mexican textile» n 136& 
Ceirenics Anahuac i/«?i Go.'o. SA. v. 
L'nisdSia:-js. 6s."". F. Sapp. 1558 iCIT 
lid») r Anahuac I"). Cemenios 
GucJuia;ara v. L'r.ited States. 666 F. 
Supp. J35 (UT1988) ("Guadalajara"), 
c-r J Cimentos Archuac del Goifo. S.A. 
v I'n'ed States. 689 F. Supp. 1191 (CIT 
ici*)i Anahuac il") 

In Anahuac I. the court found that 
Mexico was entitled to an injury test for 
cooas entering the Unitea States prior to 
the tune Mexico became a country 
under the Agreement as long as the 
imposition of duties occurred after the 
date Mexico qualified for an injury test. 
In the Anahuac II decision, the CIT held 
that since the liability for duties, as well 
as all legal obligations attached to that 
liability (including an injury test), occur 
at the time of entry, no injury test was 
required for any goods entered prior to 
the date of the Understanding. 
Respondents contend that the CIT 
implied in Anahuac 0 that before 
countervailing duties could be assessed, 
an affirmative injury determination 
would be required on goods entering 
after April 23.1985. The Guadalajara 
decision also emphasized that the date 
on which the goods enter the United 
States is determinative of whether an 
injury test is required. Anahuac I and 
Anahuac II both held that country under 
the Agreement status means that the 
TAA applies to Mexican imports made 
on or after April 23.1985. Therefore, 
absent an affirmative injury finding on 
all entries after April 23.1965. the 
effective date of the Understanding, the 
countervailing duty order on textile mill 
products from Mexico should be 
revoked. 

Department's Position: We do not 
agree that the injury determination 
mandated by section 701 of the TAA 
applies to Mexican products imported 
on or after the effective date of the 
Understanding if those products were 
subject to a countervailing duty order 
prior to that date. Article 5 of the 
Understanding makes clear that country 
under the Agreement status was not 
given to Mexico retroactively for the 
purpose of obtaining injury tests on 
merchandise subject to countervailing 
duty orders that were in effect before 

April 23.1985 Before Mexico's 
accession to the GATT on August 24. 
l'JP6. the Uni'ed States had no 
t.iiernational obligation towards Mexico 
t J provide an iniury test on any 
rrc ;handise covered by this order, 
whether dutiable or duty-free. We agree, 
however, that we must grant an injury 
test un duty-free merchandise from a 
country towards which the United 
States has an international obligation. 
Mexico's accession to the GATT created 
such an obligation for an injury test on 
entries of duty-free merchandise made 
on or after August 24.19S6 before 
countervailing duties can be imposed on 
such merchandise. 

We appealed the CIT*s decision in 
Anahuac L Gn July 13.1989. the United 
States Court of Appeals for the Federal 
Circuit reversed the CIT's decision in 
Anahuac I and upheld the CIT decision 
in Anahuac II where the court 
supported our position that the 
Understanding does not require an 
injury test for Mexican countervailing 
duty orders issued before April 23.1965. 
but only for countervailing duty 
investigations in progress on that date 
or orders issued after that date. In fad. 
contrary to respondent's interpretation. 
the CIT in Anahuac II explicitly upheld 
the Department's position that "the 
Understanding excluded CVD orders 
existing prior to April 23,1965, the 
effective date of the Understanding 

686 F. Supp. 1191 at 1213. Wa 
confirmed with the principal U.S. 
negotiator! that the intent of Article S of 
the Understanding was to exclude from 
the application of the Understanding, 
and hence the application of country 
under the Agreement statua, orders 
existing before April 23,1966. The US. 
Court of Appeals also upheld the 
Guadalajara decision, in which the CIT 
indicated that an injury test is required 
only on duty-free goods from Mexico 
entering the United States after Mexico 
acceded to the GATT. 

As we have explained in numerous 
final results notices, we believe that we 
lack the authority to revoke any 
countervailing duty order on Mexican 
products on the basis of the 
Understanding. See e& Portland 
Hydraulic Cement and Cement Clinker 
from Mexico: Final Results of 
Countervailing Duty Administrative 
Review. (51FR 44501. December 10. 
1986h Certain Iron Metal Construction 
Castings from Mexico: Final Results of 
Countervailing Duty Administrative 
Review. (51 FR 9698. March 20.1066): 
Portland Hydraulic Cement and Cement 
Clinker. Final Results of Administrative 
Review. (52 FR 18325. May 33.1966): and 
Bricks from Mexico; Final Results of 

Countervailing Duty Administrative 
Review. (53 FR 38314. September JO. 
198fl). 

Comment 2: Respondents argue that 
the relevant US. statute (19 U SC. 1671) 
does not permit a country's entitlement 
to an iniury test to depend in any way 
or. the interpretation of the term 
investigation" as used in the 

Understanding. When it officially 
desiçna'ed Mexico as a country under 
the Agreement, the Office of the United 
States Trade Representative did not put 
any qualifications on that status, as 
doing so wouid have been in violation of 
lO'lfal. The statute does not permit the -
Department to impose duties on entries "I 
from a country under the Agreement 
unless (l) subsidies are being provided, 
and (2) the International Trade 
Commission (TTC') makes an 
affirmative injury determination. 

The CIT s decision in Anahuac I 
clearly defines the term "investigation" 
as used in the Understanding to mean 
both the process through which the 
Department initially issues a 
countervailing duty order and any 
subsequent administrative reviews. The 
CIT s discussion in Anahuac Q of the 
term "investigations in progress** only 
reflected the court's concern that 
Mexico not be afforded an injury test for 
the entries that occurred prior to the 
Understanding. That discuss' - should 
not be construed to negate th.- asic 
implication of the CIT s Guadalajara 
and Anahuac II decisions that an injury 
test is required for all merchandise from 
Mexico entered on or after April 23. 
1985. 

Department's Position: Aa discussed 
in our response to Comment 1. the US. 
Court of Appeals reversed the Anahuac 
I decision, and upheld the decisions in 
Anahuac II and Guadalajara, thus 
supporting our position that the 
Understanding does not require an 
Injury test for products subject to pre-
Understanding countervailing duty 
orders. 

Comment X- The Mexican Textile 
Industry Chamber argues that in Article 
8 of the Understanding. Mexico was 
granted "moat favored nation" ("MFN") 
status. The MFN principle requires that 
Mexico be given the same treatment es 
other countries under the Agreement. 
When the TAA wee enacted, countries 
under the Agreement had three years 
after the effective date of the TAA to 
request an injury test for products 
covered by countervailing duty orders in 
effect before that dele. Mexico deserves 
this same treatment es of the date it 
btcame a country under the Agreement 
and. thus, should have been accorded an 
injury test within three years of the 
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signing of the Understanding. Since 
more than three years have passed since 
the signing of the Understanding, and 
Mexico has not been granted an injury 
lest for Mexican products entered under 
per-Understanding orders, this 
countervailing duty order should be 
revoked. 

Department i P *,!ijn: The 
international obli^tion created in 
Article 8 uf the Understand'.™? d c 3 not 
extend to entries cov e-eii by :h.s rev ,cw 
because the Understanding i:sc!f makes 
clear that the only international 
obligation of the United States is to 
provide an injury test to investigations 
in progress or invest.gâtions begun after 
April 1985. The investigation in this case 
was completed in March 1985. 
Therefore, the United States is not 
required by the MFN language in Article 
8 to grant an injury test in this case on 
entries of merchandise covered by this 
review. See. Portland Hydraulic Cement 
and Cement Clinker From Mexico; Final 
Results of Administrative Review, (53 
FR 18325. May 23.1988). 

The three-year grace period provided 
for in section 104(b) of the TAA applies 
only to the three-year period after the 
effective date of the TAA. i.e.. January 1. 
1980.19 U.S.C. 1871 note. Congress 
made no special provision for an injury 
test for any products from countries that 
did not become countries under the 
Agreement before the end of the three-
year grace period. 

Comment 4: The Mexican Textile 
Industry Chamber argues that Mexico's 
accession to the GATT entitles Mexico 
to an injury test on the duty-free 
products entered on or after August 24, 
1986. as required by the international 
obligations of the United States. Absent 
such a test, the countervailing duty 
order on Mexican textile mill products 
must be revoked with regard to the duty
free items subject to the order. The 
Department has previously partially 
revoked a countervailing duty order 
because the ITC believed it had no 
mechanism to perform an injury test 
[see. Certain fasteners from India, 47 FR 
19582). There are 14 TSUSA items 
covered by this order that enter duty
free under the Generalized System of 
Preferences ("GSF"): 319.03a 319.0700, 
339.1000. 355.8100. 356.2510. 358.069a 
358.1400. 360.7900. 360.8400. 364.0500. 
364.1800, 364.2500, 365.8400. and 
366.8400. 

Department's Position: We are 
currently pursuing means by which an 
injury determination can be made 
concerning imports of duty-free Mexican 
textile mill products entered on or after 
August 24.1986. the date Mexico 
acceded to the GATT. Twelve of the 
items cited by the respondent 3l9.030a 

319 0700, 339.1000. 355.8100. 358.2510. 
358.0690. 358.1400. 360.7900. 3608400. 
304.0500. 364.1800. and 364.2500. were 
duty-free on and after August 24,1986. 
We will instruct the Customs Service 
not to liquidate shipments of the duty
free products listed above which were 
entered, or withdrawn from warehouse, 
for consumption on or after August 24. 
1986. until we resolve this issue. The two 
other items listed by the respondent. 
365.8400 and 3668400. became ineligible 
for CSP status on August 1.1986 and 
were dutiable after that date. Therefore. 
we will instruct Customs to assess 
duties on entries under those two 
TSUSA categories made on or after 
August 24.1986. 

Comment 5: Respondents argue that 
the appropriate benchmark for both 
determining if FOMEX financing is a 
countervailable subsidy and measuring 
the benefit from such financing is the 
cost to the Government of Mex-o of 
obtaining similar funds. Item . - of the 
Illustrative List of Export Subsidies 
appended to the Subsidies Code, and 
incorporated by reference in section 
77l(5)(i) of the TAA as part of the 
statutory definition of an export 
subsidy, provides that the benchmark 
for considering export credits to 
subsidies is whether funds have been 
provided to the borrower at less than 
the cost of funds to the government. The 
Department has recognized the 
Illustrative List as a source of applicable 
benchmarks for export-related 
government programs. The 
Understanding also uses this cost-to-
government standard. The Department 
has erroneously and illegally used a 
commercial benchmark to measure the 
benefit from FOMEX loans. 

Department's Position: The cost-to-
government standard in the 
Understanding applies only to whether 
Mexico is in compliance with the 
Understanding and does not limit the 
United States in applying its own 
national countervailing duty law with 
regard to subsidized imports from 
Mexico. We addressed this issue and 
our use of a commercial benchmark for 
short-term financing at length in the 
final results of the last review of this 
order. See. Certain textile Mill Products 
from Mexico; Final Results of 
Countervailing Duty Administrative 
Review. (52 FR 45010. November 24. 
1987). The use of a commercial 
benchmark is consistent with our 
standard of measuring subsidies from 
countervailable financing in terms of the 
benefit to the recipiw.it rather than the 
cost to the government See, e.g.. Certain 
Steel Products from Belgium: Final 
Affirmative Countervailing Duty 
Determination. Appendices 2 and 4 (47 

FR 39304. September 7.1982): and Final 
Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order Ceramic Tile from Mexico. (47 FR 
200014, May 10.1982). 

When the United States signed the 
Subsidies Code, it was not required by 
the Code to include the Illustrative List 
in its countervailing duty statute. Part I 
of the Code deals with the 
implementation by the signatories of 
their own national countervailing duty 
laws, or the "Track I" of the Code. Part 
Two of the Code relates only to the 
obligations of the signatories concerning 
their use of subsidies, the "Track U" of 
the Code. The Illustrative List does not 
relate to and is not mentioned in the 
Track I part of the Code. Article 9 of 
Part Two prohibits the use of export 
subsidies and refers to the Illustrative 
List to describe such export subsidies. 

The TAA in relevant part states: "the 
term 'subsidy' has the same meaning as 
the term 'bounty or grant' as that term is 
used in section 303. and includes, but is 
not limited to. the following: i) any 
export subsidy described in Annex A to 
the Agreement (relating to the 
Illustrative List of Export Subsidies] 

(emphasis added). While 
Congress incorporated the Illustrative 
List in the statute, it did not limit the 
definition of export subsidy to the 
practices outlined in the List. The 
legislative history of the TAA explains. 
The reference to specific subsidies in 
the definition is not all inclusive, but 
rather is illustrative of practices which 
are subsidies within the meaning of the 
word as used in the bill. The 
administering authority may expand 
upon the list of specified subsidies 
consistent with the basic definition." S. 
Rep. 96-249.96th Cong.. 1st Sess. 65 
(1979). See. also, Trade Agreements Act 
of 1979: Statements of Administrative 
Action. H.R. Doc. No. 96-153, Pt. II. 96th 
Cong., 1st Sess. 432 (1979). 

The Illustrative List is not. therefore, 
the sole statutory standard for 
identifying and measuring export 
subsidies, but must be considered with 
the definition of the term "bounty or 
grant" that practice and the courts have 
ascribed to it. When we have cited the 
Illustrative List as a source for 
benchmarks to identify and measure 
export subsidies, those benchmarks 
have been consistent with our long
standing practice of using commercial 
benchmarks to measure the benefit to 
the recipient of a subsidy program. The 
cost-to-government standard in item (k) 
of the Illustrative List does not fully 
capture the benefits provided to 
recipients of FOMEX financing. 
Therefore, we msut use a commercial 

http://recipiw.it
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benchmark to calculate the benefit from 
a subsidy, consistent with the full 
definition of "subsidy'* in the statuts. 

Comment eV Tepetee Luxor argues that 
it should not be required to pott cash 
depoaita of estimated countervailing 
duties. The Department has sufficient 
information and has had ample time to 
verify that Tapetes did nto receive any 
benefits under its current owners (the 
company changed ownership in April 
1987) and did not benefit from the 
FOMEX financing that the previous 
owners' U.S. importer received in 1985. 
Tapetes has since renounced FOMEX 
benefits for itself and its U.S. importers. 
Tapetes argues that the Départaient 
places unnecessary and unjustified 
hardships on the company by requiring 
it to continue to post estimated 
countervailing duty deposits when it is 
not receiving benefits. The Department 
has previously made adjustments to 
cash deposits based on subsequent 
events. See. e.g.. Certain Softwood 
Products from Canada; Final 
Countervailing Duty Determination, (48 
FR 24159. May 31.1983). 

Department's Position: As we 
explained in detail in the final results of 
our last review in this case, because 
Tapetes did not export during the period 
of review, we do not have a record on 
which to base a determination that it did 
not receive benefits in the review 
period See. Certain Textile Mill 
Products from Mexico; Final Results of 
Countervailing Duty Administrative 
Review. (52 FR 45010. November 24. 
1987). If Tapetes exported in 1987. we 
will revisit its claims in the 1987 review, 
which is already underway. 

Comment 7: The Mexican Textile 
Industry Chamber argues that the 
Department should retract its improper 
expansion of the scope of the 
countervailing duty order on Mexican 
textile mill products with regard to 
cotton yams. The Department's 
interpretation of the cotton yam TSUSA 
numbers as series of ranges adds 133 
new TSUSA items to the scope of the 
order. The Department's interpretation 
that these items were intended to be 
included in the scope is not supported 
by the record Petitioners clarified that 
the ranges applied to fabrics, but they 
never did so for yarns. Additionally, 
petitioners never responded to the 
Department's request for comments on 
this issue. 

Departments Position: We have 
already considered this issue in our 
scope determination memorandum 
signed on September 22.1908. la that 
memorandum, we decided that the 
record supports our interpretation that 
each of the cotton yum numbers 
published in the original countervailing 

duty order and subsequent notices 
represented a sange of TSUSA items. If 
respondents dut not agree with our 
scope determination, the proper remedy 
was to appeal the scope determination 
to the CTT within 30 days of that 
determination. 

Comment 8: The Mexican Textile 
Industry Chamber contends that the 
Department should accept zero-rate 
certifications from companies that 
certified zero-rate status in the last 
review but not in this review. These 
companies simply did not know that 
they had to re-certify to maintain their 
zero-rate status. Since the petitioners 
have not sought a hearing in this review, 
acceptance of such certificates would 
not prejudice the interests of any party. 

Departments Position: The new 
Commerce Regulations (S3 FR 52354, 
December 27.1988. to be codified et 19 
CFR 355.22) allow a producer or 
exporter to request an individual 
administrative review if that producer or 
exporter and the government submit 
certifications that the producer or 
exporter did not epply for or receive any 
net subsidy on the merchandise from 
any program that the Department 
previously found countervailable in the 
proceeding and will not do so in the 
future. This provision became effective 
on March 1.1989. For any reviews 
initiated prior to the effective dete of 
this provision, including this review, it 
was our policy to accept zero-rate 
certifications from companies if we 
received these certifications before the 
publication of the preliminary results or. 
in cases where we verify, before the 
verification. This practice allowed all 
interested parties to comment on zero-
rate findings after reviewing the 
preliminary results of the administrative 
review. Since we did not receive 
certifications before our preliminary 
results, we cannot accept them. 

Comment * Fibres Sinteticas 
("FISISA") arguée that the Department 
should correct its preliminary results to 
reflect the benefit from subsidies FISISA 
received only on its U.S exports. FISISA 
reported all its FOMEX loans to the 
Mexican government, including a loan 
for a shipment to Shanghai. China that 
transited the United States. The 
Government of Mexico did not exclude 
FISISA'a FOMEX loan on this shipment 
from its questionnaire response. This 
FOMEX pre-export loan waa not for 
exports to the United Sûtes and 
therefore should be excluded from the 
Department's calculation of FISISA'a 
company-specific benefit Eliminating 
this loan brings FISlSA's rate well 
within the rate 1er "all other" 
companies, FESSA argues that its 
supplemental data on the China 

shipment is not e submission of new 
information but a clarification of 
information the Department received n 
the questionnaire response. Other 
interested parties had ample time to 
comment on the clarification and did not 
do so. The Department should accept 
this clarification end adjust its 
calculations. 

Department's Position: After 
reveiwing FISlSA's questionnaire 
response, commercial invoices for the 
Chine shipment transiting the United 
States, bank debit notices. FOMEX 
documents, end other documents 
regarding the shipment we agree that 
the FOMEX loan for that shipment was 
not for products exported to the United 
States. We have revised our calculations 
for FISISA accordingly by omitting the 
FOMEX loan for that shipment. 
However, | 355.22(d) of our new 
regulations define e significant 
differential as a difference of the greater 
of at least five percentage points, or 25 
percent from the weighted average net 
subsidy calculated on a country-wide 
basis. Evren with the China shipment 
financing removed from the calculation 
of the company's benefits, FISlSA's 
company-specific benefit is mora than 
five points higher than the weighted-
average country-wide rate. We also 
found another company, Hilasal 
Mexicana. to have benefits that are 
significantly different. In addition, we 
inadvertently omitted another 
company's CEPROFI benefits from the 
"all other" rate. 

Adjusting for these corrections, we 
determine the benefit during the review 
period from FOMEX to be zero or de 
minimis for 25 companies. 11 JO percent 
ad valorem for Fibres Sinteticas. 933 
percent ad valorem for Hilasal 
Mexicana and 2.69 percent ad valorem 
for all other companies: from FOCAIN 
to be zero or de minimis for 27 
companies and 0.03 percent ad valorem 
for all other companies; from CEPROFI 
to be sen» or de minimi» for 27 
companies and 0.01 percent ad valorem 
for ell other companies; and from FONEI 
to be zero or de minimis (at Z7 
companies and 0.01 percent ad valorem 
for all other companies. The resulting 
total benefit is zero or de minimis for 25 
companies, 11 JO percent ad valorem for 
FISISA. 9.83 percent ad valorem for 
Hilasal Mexicana and 3.01 percent ad 
valorem for all other companies during 
the period January 1.1986 through 
December 31. ISBA, 

We ham also reconsidered the 
calculation of the FOMEX benefit for 
purposes of cash deposits of estimated 
countervailing duties. Since the end of 
the 1988 review period the Costo 
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Porcentual Promedio (CPPJ has been 
alternately volatile and stable for 
various periods of tune. Because the 
interest rate on FOMEX per-export 
loans is based in significant part on the 
CPP. as is our benchmark, we cannot 
accurately estimate the change, if any, 
in the benefit received from FOMEX pre-
export loans. Therefore, we determine 
that the "all other" cash deposit rate for 
FOMEX is the same as the review 
period assessment rate. 2.96 percent ad 
valorem. We determine that for the 
purposes of cash deposits of estimated 
countervailing duties, the rate is zero or 
de minimis for 25 companies. 11.50 
percent ad valorem for FISISA. 9.83 
percent ad valorem for Hilasal 
Mexicana and 3.01 percent ad valorem 
for all other companies. 

In the preliminary results. Crisol 
Textil. S.A. de CV. was listed as 
receiving de minimis benefits for 
purposes of cash deposits of estimated 
countervailing duties. For the purposes 
of cash deposits, we now determine the 
benefit for Crisol Textil to be in the "all 
other" category. 

Firms Not Receiving Benefits 
We determine that the following firms 

received zero or de minimis benefits 
during the period January 1.1986 
through December 31,198ft 
(1) Abetex. S.A. de C.V.; 
(2) Acytex. S.R.L. de C.V.; 
(3) Celanese Mexicana, S.A.: 
(4) Celulosa y Derivados. S.A. de C.V. 

(Derivados Acrilicos. S.A.): 
(5) Corporacion Charles, S.A.; 
(6) Extrafil. S.A.: 
(7) Fabrica de Hilados y Tejidos 

SINDEC. S.A.: 
(8) Fabrica La Estrella. S-A: 
(9) Fariel. S.A. de C.V.: 
(10) Fisher Price. S.A. de C.V.: 
(11) Classmex. S.A.: 
(12) Jeramex. S.A.: 
(13) Hilados y Tejidos de Tepeji del lue, 

S.A.: 
(14) Milyon. S.A. de C.V.; 
(15) Noblis Lees. S.A. de CV.: 
(18) Ryltex, S.A. de C.V.; 
(17) Sociedad Coopérative de 

Produccion Maquiladora El 
Progresse S.C.L: 

(18) Stanmex. S.A. de CV.; 
(19) Telas Ajijic. S.A.: 
(20) Terpel. S.A. de CV.; 
(21) Textiles Mabratex. S.A.; 
(22) Textiles Panzacola. S.A.; 
(23) Texturizadoa y Tejidos Windsor. 

S.A.; 
(24) Torenco. S.A. de C.V.; and 
(25) Turbofu. S.A. 

Final Results of Review 

After reviewing all of the commenta. 
received we determine the total bounty 

or grant to be zero or de minimis for 25 
companies. 11.50 percent ad valorem for 
FISISA. 9 83 percent ad valorem for 
Hilasal Mexicana and 3.01 percent ad 
valorem for all other companies during 
the period January 1,1968 through 
December 31.1986. 

Merchandise entering under the 
following TSUSA items covered by this 
review is afforded duty-free status 
under the Generalized System of 
Preferences: 319.0300. 319.0700. 339.1000. 
355.8100. 356.2510. 358 0690. 358140a 
360.7900. 360.8400. 364.0500. 364.180a 
and 364.2500. Section 303 of the Tariff 
Act prohibits the imposition of 
countervailing duties on duty-free 
products absent an injury test when the 
United States has an international 
obligation to provide such e test. 
Mexico's accession to the GATT on 
August 24.1968 imposes such an 
international obligation on the United 
States with respect to duty-free 
merchandise entered into the United 
States on or after the date of Mexico's 
accession. 

For the duty-free merchandise, the 
Department will instruct the Customs 
Service to liquidete. without regard to 
countervailing duties, shipments from 
the 25 firms listed above exported on or 
after January 1.1986 and on or before 
December 31.1966. The Department wiO 
also instruct the Customs Service to 
assess countervailing duties of 11.30 
percent of the f.o.b. invoice price on 
shipments from FISISA, 9.69 percent of 
the f.o.b. invoice on shipments from 
Hilasal Mexicana, and 3JM percent of 
the f.o.b. invoice price on shipments 
from all other firms exported on or after 
January 1,1960 and entered or 
withdrawn from warehouse, for 
consumption before August 24.1968. The 
Department wifi instruct the Customs 
Service to continue to suspend 
liquidation on ail unliquidated 
shipments of the duty-free Mexican 
textile mill products entered or 
withdrawn from warehouse, for 
consumption on or after August 24.1988» 
while we pursue means by which an 
injury determination can be made 
concerning this merchandise. 

For all dutiable merchandise listed ta 
appendix A, the Department will 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments from 
the 25 firms listed above and to m m 
countervailing duties of 11.50 percent of 
the f.o.b. invoice price on shipment* 
from FISISA. 043 percent of the fJai». 
invoice on shipments from Hilasal 
Mexicana. and 101 percent of the Lab. 
invoice price on shipments from sit 
other firms exported on or after January 

1.1986 and on or before December 31. 
1986. 

The Department will also instruct the 
Customs Service to waive cash deposits 
of estimated countervailing, duties. <t» 
provided by section 751(a)(1) of the 
Tariff Act. on any shipments of 
merchandise from the 25 firms listed 
above, and to collect a cash deposit of 
estimated countervailing duties of 11.50 
percent of the f.o.b. invoice pnee on 
shipments from FISISA. 9.83 percent of 
the f o.b. invoice pr.ee on shipments 
from Hilasal Mexicana. and 3.01 percent 
of the f.o.b. invoice pnee on shipments 
from all other firms entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice. This deposit 
requirement and waiver shall remain in 
effect until publication of the final 
results of the next administrative 
review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C 1675(a)(1)) 
and i 355.22 of the Commerce 
Regulations published in the Federal 
Register on December 27.1988 (53 FR 
52354) (to be codified at 19 CFR 355.22). 

Dated: August 28.1989. 
Eric L GarAnkeL 
Assistant Secretary far Impart 
Administration. 
Appendix A—Certain Textile Mill 
Products Front Meadco 

C-201-405 
TSUSA Item Numbers for 1986 
300.8005 
300.6010 
300.6024 
300.6028 
301.0100 through 3OÎJ09OO 
301.1000 through 301.1900 
301.2000 through 301.2900 
301.3000 through 301.3900 
302.0124 through 302J0924 
302.1024 through 302.1924 
302.1028 through 302J928 
302.2020 through 302J920 
302.2024 through 302J924 
30Z2028 through 302.2926 
302.2028 through 302-2928 
302.3024 through 302J924 
302.3028 through 302J928 
302.3028 through 302J928 
302.4026 through 302.492B 
303.2040 
303.2042 
307.7000 
310.0108 
310.0107 
310.0108 
310.0110 
310.0114 
310.0130 
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